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United States Court of Appeals for the 
District of Columbia 


1 In the District Court of the United States for 

the District of Columbia 

At Law No. 89024 

Morgan B. Callahan, 3124 New Mexico Avenue, N. W. 

Washington, D. C., Plaintiff 

vs. 

Thomas A. Groover, Arthur C. Christie, and Edwin A. 
Merritt, Co-partners, trading as, Groover, Chris¬ 
tie & Merritt, 1835 I Street, N. W., Washington, D. C. 
Defendants 

Be it remembered, that in the District Court of the 
United States for the District of Columbia, at the City 
of Washington, in said District, at the times hereinafter 
mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

Declaration 
Filed June 4, 1937 

• * * 

The plaintiff, Morgan B. Callahan, sues the defendants, 
Thomas A. Groover, Arthur C. Christie and Edwin A. 
Merritt, co-partners, trading as Groover, Christie & Mer¬ 
ritt, for that on to-wit, the 10th day of December, 1935, 
and prior thereto, the defendants held themselves out to 
the general public and to this plaintiff to be physicians, 
surgeons, roentgenologists and specialists, learned, skilled, 
and competent in the operation of X-Ray machines, ap¬ 
paratus and devices used in the treatment of human ail¬ 
ments, such X-Ray machines, apparatus and devices being 
highly dangerous instrumentalities and requiring the exer¬ 
cise of great skill and due care in such use and operation; 
and as being possessed of such reasonable degree of learn¬ 
ing, skill and experience in the use of such X-Ray machines, 
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apparatus, and devices as is ordinarily possessed by 

2 others engaged in the operation of such X-Ray ma¬ 
chines, apparatus and devices, similarly holding themselves 
out to the public as being learned, skilled and experienced 
in the use thereof in their same locality, to-wit, the City of 
Washington in the District of Columbia. 

The plaintiff avers that at the time aforesaid, and since, 
he was and has been suffering from an ailment known to 
the medical profession to be a pilonidal cyst in the sacro¬ 
coccygeal region of his body; that lie sought the advice, 
treatment and care of this pilonidal cyst of the defendants, 
and that they undertook, promised, and agreed through 
the defendant, Edwin A. Merritt, after examination and 
diagnosis, and for a valuable consideration, to properly 
treat and care for plaintiff’s aforementioned ailment and 
to subject the plaintiff to X-Ray treatments for the same, 
and to administer and give him proper dosages of such 
X-Ray current, and to give him proper treatment, care 
and attention therefor. 

The plaintiff further avers that notwithstanding the 
promises and undertakings of the defendants aforesaid, 
the defendants did not properly treat him for his afore¬ 
mentioned ailment, and did not properly use their X-Ray 
machine, apparatus and devices, and did not administer 
and give him proper dosages of said X-Ray current, but 
negligently and without reasonable care and skill, gave him, 
the plaintiff, over-dosages of said X-Ray current, and used 
the said X-Ray machine, apparatus and devices upon the 
plaintiff so as to expose him excessively to said X-Ray 
treatment, and to the influence and effect of said X-Ray 
current through the operation of said X-Ray machine, 
apparatus and devices, so that the plaintiff’s skin and flesh 
in the region of this pilonidal cyst were burned, disfigured 
and destroyed from their natural condition to such an 
extent that the said tissues and flesh rotted and sloughed 
away in a considerable area thereabout the aforementioned 
pilonidal cyst, leaving exposed to view’ at the bottom 

3 of the said wound the plaintiff’s spinal column; that 
because thereof the plaintiff suffered and continues 

to suffer excruciating and almost humanly unbearable 
pain, so severe and tormenting as to render it necessary 
for plaintiff to rely on various drugs prescribed from time 
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to time by defendant, Edwin A. Merritt, the surgeons and 
other physicians consulted by plaintiff in order to get 
short surcease from the indescribable torture thus inflicted; 
and that by reason thereof and thereafter it became and 
continues to be necessary for the plaintiff to obtain and 
have constant advice, treatment and care of surgeons and 
other physicians and practitioners of medicine to properly 
treat, care for, and endeavor to cure the aforementioned 
injury to the plaintiff, negligently, unskillfully, and wrong¬ 
fully brought about by the defendants. 

The Plaintiff further avers that the defendants so dam¬ 
aged his body, as aforesaid, that he is permanently injured 
thereby; that his condition is not such at this time as to 
permit of the surgical operation which ultimately will have 
to be performed; that by reason of the injuries, negli¬ 
gently and carelessly inflicted as aforesaid; and because 
its present condition will not permit of operation, and 
resulting proximately from such negligent, careless, un¬ 
skillful, and improper treatment aforesaid, frequent ex¬ 
aminations of the plaintiff’s condition indicate a tendency 
and possibility that the afore-described injury will de¬ 
velop into still further complications of a serious, painful, 
and perhaps incurable character; that coupled with the 
constant need for strict attention and care to arrest the 
ravages of this injury and seek recovery therefrom, the 
plaintiff has during all this time and continues so to labor 
with the superimposed task of controlling his use of and 
need for the prescribed drugs; whereby and by reason 
whereof, the plaintiff is permanently injured, disfigured, 
scarred, maimed and has suffered, continues to suffer, 
and will in the future suffer great physical pain, 
4 torture and mental anguish; and he has, because 
of the aforementioned injury and condition of 
health resulting therefrom, suffered an impairment of 
energy, capacity and ability to perform his natural and 
usual functions and duties toward the support and mainte¬ 
nances of himself and those dependent upon him. 

Plaintiff further avers that he has lost from the date 
aforesaid until now, and will lose hereafter, a great 
amount of time from his employment and his earnings 
therefrom; that he has spent up to this time and will be 
compelled to spend in the future large sums of money for 
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physicians, surgeons, medicines and drugs in an endeavor 
to be healed of his injuries and relieved of his physical 
suffering and mental anguish. 

Wherefore, the plaintiff brings this suit and claims of 
the defendants damages in the sum of $50,000.00, besides 
costs. 

RAYMOND S NORRIS 
Attorney for the Plaintiff. 
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Plea 

Filed: October 13, 1937 


Comes now the defendants, Thomas A. Groover, Arthur 
C. Christie, and Edwin A. Merritt, co-partners, trading as 
Groover, Christie & Merritt, and admit that on to-wit the 
10th day of December, 1935, and prior thereto that they 
held themselves out to the general public, including this 
plaintiff, as physicians, roentgenologists and specialists, 
skilled in the operation of x-ray machines and apparatus; 
and admit that they held themselves out as being possessed 
of such reasonable degree of learning, skill and experience 
in the use of such x-ray machines, apparatus and devices 
as is ordinarily possessed by others engaged in the same 
occupation in this locality, to-wit the City of Washington, 
District of Columbia. 

The defendants admit that they undertook through one 
of their firm members, namely, Edwin A. Merritt, to treat, 
the plaintiff for a condition known as pilonidal cyst. 

The defendants and each of them deny that plaintiff 
was not properly treated for his said ailments; deny im¬ 
proper use of x-ray machine, apparatus and devices; deny 
that he was administered to negligently and without 
reasonable care and skill; deny that there was given to 
him over-dosages of x-ray current; deny that the said x- 
ray machine, apparatus and devices were used upon, the 
plaintiff so as to expose him excessively to x-ray treat¬ 
ment and to the influence and effect of x-ray current 
through the operation of said x-ray machine, apparatus 
and devices. 
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Deny that as a result of any negligence, carelessness, 
improper treatment, over-dosage, excessive exposure that 
the plaintiff’s skin and flesh in the region of the area com¬ 
plained of were burned, disfigured and destroyed to the 
extent that the tissue and flesh rotted and sloughed j 
6 away around the aforementioned pilonidal cyst, 
leaving exposed to view, plaintiff’s spinal column; 
deny that because of any neglect, failure, excessive dosage j 
or overexposure that the plaintiff suffered and continues , 
to suffer excruciating and unbearable pain. 

Deny that by reason of any treatment, negligence, fail¬ 
ure, overexposure or excessive dosage, that it became and j 
continues to be necessary for the plaintiff to obtain and 
have advice, treatment and care of surgeons and other 
physicians and practitioners for any condition whatsoever 
negligently, unskillfully and wrongfully brought about by 
the defendants or any of them. 

These defendants and each of them deny that as a result j 
of any treatment on their part that the plaintiff is perma¬ 
nently injured; deny that his condition is such at this time 
as to prevent a surgical operation as a result of any action 
whatsoever on their part; deny that any further comp¬ 
lications of any nature whatsoever, incurable or otherwise j 
have or will result from any treatment, negligence or fail¬ 
ure whatsoever on their part. 

Deny that the plaintiff is permanently injured, disfig¬ 
ured, scarred, and maimed as alleged and deny that the 
plaintiff suffered of will suffer in the future great physi¬ 
cal pain, torture and mental anguish or has been incapaci- | 
tated from his usual duties as a result of any fault, failure, 
neglect or treatment of any kind whatsoever on their part; 
deny that the plaintiff lost from the time of his first coming 
under their care until now any time from his employment 
as the result of treatment, fault, failure or action on their 
part, and deny that he will lose any time from his employ¬ 
ment or earnings in the future or will be compelled to 
spend money for physicians, surgeons or other medical 
treatment as the result of any failure, fault, or neglect 
or treatment on their part. 

Defendants and each of them deny that they held them¬ 
selves out to be skilled surgeons; defendants and each of 
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them deny each and every other allegation in the said 
Declaration. 

7 And for further plea to the said Declaration, de¬ 

fendants and each of them aver that at the time 
they undertook the treatment of plaintiff that he was suf¬ 
fering from a condition known as a discharging sinus in 
the midline of the sacral region, from which he had been 
suffering for some years, commonly known and called pi¬ 
lonidal cyst. 

The plaintiff was given the usual and customary careful 
treatment for such conditions, which treatments continued 
until early in October, 1936, plaintiff being advised and 
instructed to return for further treatment. Whereupon, 
without advising or consulting your defendants or any of 
them, plaintiff did carelessly, negligently and deliberately 
disregard instructions of your defendants to return for 
further treatment, and did absent himself from your de¬ 
fendants’ offices at the times which he was supposed to 
return for treatment until late in October, 1936. When 
the plaintiff did then re-appear at the offices of your de¬ 
fendants, his condition was markedly changed from that 
which existed when he discontinued treatments being ren¬ 
dered by your defendants, but failed to comply with in¬ 
structions to return for further treatment and the condi¬ 
tion then found to be existent was something over which 
your defendants nor any of them had any control or any 
opportunity to alleviate or minimize. The same having 
been brought about without any knowledge, consent, con¬ 
ference, consultation or information on the part of your 
defendants or any of them. And your defendants aver 
that if the conditions complained of were suffered by the 
plaintiff, that they were wholly and solely without fault, 
neglect, carelessnes, or failure of any type on the part of 
your defendant. 

WELCH, DAILY & WELCH 
By: J HARRY WELCH 

Attorneys for Defendants 
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Joinder of Issue. 
Filed October 26, 1937 


The plaintiff joins issue with the defendants upon the 
pleas filed herein. 

RAYMOND S. NORRIS 
Attorney for Plaintiff. 


9 Verdict and Judgment 

Filed February 14 1940 






This cause having come on for hearing on the 8th day 
of Feb., 1940, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Frank Geraci 
Charles F. Ruppert 
Anthony Falcone 
Hampton Padgett 
William H. Bosley 
Charles E. Sener, Sr. 


Roger T. Hall 
Charles F. Wedding 
Milton V. Hanson 
Shannon D. Cramer 
Joseph D. Sullivan 
Leslie T. Cox 


who, after having been duly sworn to well and truly try 
the issues between Morgan B. Callahan, plaintiff and 
Thomas A. Groover, Arthur C. Christie, and Edwin A. 
Merritt, co-partners, trading as Groover, Christie & 
Merritt, defendants, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
14th day of Feb., 1940, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendants by reason of the premises is the sum 
of Four Thousand Dollars ($4,000.00). The jury was 
thereupon polled at the request of the defendants’ attor¬ 
ney. 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendants the sum of Four Thousand Dollars 
($4,000.00) together with costs. 

CHARLES E. STEWART, 

Clerk, 


By direction of 


By J. WESLEY GARDNER, JR. 
Assistant Clerk. 


JUSTICE PROCTOR 


10 Motion to set aside verdict and judgment; 
and to enter judgment for Defendant 

Filed: February 21, 1940 

# * * 

The defendants move the Court to set aside the verdict 
entered in the above-entitled cause on February 14th, 1940, 
and the judgment entered thereon, and to enter judgment 
in accordance with their motion for a directed verdict, 
and for grounds therefor state as follows: 

The motion for directed verdict should have been 
granted because 

(a) . There was no evidence in the case that defendants 
gave to plaintiff, in treatment “over-dosages of x-ray cur¬ 
rent” or used the x-ray apparatus “so as to expose him 
excessively.” 

(b) . There was no evidence of negligence on ihe part 
of the defendants. 

(c) . There was no evidence of any causal connection 
between the treatment administered by defendants and 
the conditions and injury complained of by plaintiff. 

(d) . The positive evidence in the case was to the effect 
that the conditions complained of by plaintiff could not 
have been caused by the negligent acts charged. 

WELCH, DAILY & WELCH 
By H. M. WELCH 

Attorneys for defendants 
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11 Order overruling motion to set aside verdict 
and judgment, and to enter judgment for 
defendant 

Filed August 19 1940 

* # • 

Upon consideration of the Motion to Set Aside Ver¬ 
dict and Judgment, and to Enter Judgment for Defendant, 
it is by the Court this 5th day of March, 1940, 

Ordered, Adjudged and Decreed, that said Motion be 
and the same is hereby overruled. 

Signed, nunc pro tunc, this 19th day of August, 1940. 

DAVID A PINE 

Justice 

We consent: 

HENRY I. QUINN 
RAYMOND NORRIS 
Attorneys for Plaintiff 


12 Notice of Appeal 

Filed March 14 1940 

* * * 

Notice is hereby given this 14th day of March, 1940, 
that Thomas A. Groover, Arthur C. Christie and Edwin 
A. Merritt, t/a Groover, Christie & Merritt hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
14th day of February, 1940 in favor of Morgan B. Callahan 
against said Thomas A. Groover, Arthur C. Christie and 
Edwin A. Merritt, t/a Groover, Christie & Merritt. 

WELCH, DAILY & WELCH 

C.B.P. 

Attorneys for defendants. 
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Memoranda 

March 18 1940 

Supersedeas Bond $4500.00 on appeal—approved and 
filed. 


April 22 1940 

Time for filing record on appeal and docketing cause 
in the United States Court of Appeals for the District 
of Columbia extended from day to day to and including 
August 21, 1940. 
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Assignment of Errors 
Filed: May 2 1940 


Come now the defendants, Thomas A. Groover, Arthur 
C. Christie and Edwin A. Merritt, co-partners, trading 
as Groover, Christie and Merritt, and assign for review 
on appeal, errors committed by the Trial Justice as 
follow's: 

(1) The Court erred in refusing to grant defendants’ 
motion for directed verdict at the close of plaintiff’s case. 

(2) The Court erred in refusing to grant defendants’ 
motion at the close of the entire case. 

(3) The Court erred in refusing to grant defendants’ 
motion to set aside the verdict of the jury and the judg¬ 
ment in favor of plaintiff and enter judgment notwith¬ 
standing in favor of defendants. 

WELCH, DAILY & WELCH 
By: H. M. WELCH 

Attorneys for defendants. 
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14 Statement of Testimony 

Filed August 15, 1940 

♦ # • 

Be it remembered, that this ease came on for trial before 
Mr. Justice Proctor, one of the Justices of the District 
Court of the United States for the District of Columbia, 
and a Jury, impanelled and sworn to try the issues between 
plaintiff and defendant on the 8th day of February, 1940, 
and was thereafter further proceeded with and the follow¬ 
ing proceedings were had: 

Plaintiff, by his counsel made an opening statement to 
the Jury and Court and stated, among other things, “The 
evidence will show that due to this condition, which we say 
was due to that over-exposure of the x-ray and burn,’’ and 
further, “The evidence will also show you that because of 
this condition, brought about, due to the carelessness of 
Dr. Merritt—” 

The plaintiff thereupon, to maintain the issues on his 
part joined, offered the evidence of various witnesses. 

Morgan B. Callahan, the plaintiff, was produced as a 
witness in his own behalf and testified in part as follows: 

Q. Please give your full name. A. Morgan B. Callahan. 

Q. How old are you? A. Forty-eight. 

Q. In December 1935 did you have occasion to consult 
Dr. Merritt? A. Yes, sir, at the request of my former em¬ 
ployer, Mr. Miller, I did. 

Q. Have you been suffering from anything before going 

to Dr. Merritt? A. I had pilonidal cyst on my spine 

which gave me trouble which fused up about every now 

and then, and it was this condition that I had been advised 

bv Dr. Ruffin should be cut out— 

* 

Q. Just describe how that cyst was. A. Occasionally it 
would light up as a boil, and come to a head and 

15 break, and then would get better for the time being 
for the period of a couple of months, when it would 

be normal. 

Q. What size would it get to be? A. About the size of a 
small boil. 

Q. Was that lit up at the time you went to Dr. Merritt? 
A. It had finished. It had been lit up, and drained. 
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Q. When you went up to Dr. Merritt, it had subsided 
and there had been a draining period? A. That is correct. 

Q. When was it you went up to Dr. Merritt? A. On or 
about December 5th or 6th, 1935. 

Q. Where did you see Dr. Merritt? A. At the Garfield 
Hospital. 

Q. Did he make an examination of your back at that 
time? A. Yes, sir, he and his associates. 

Q. Did he agree then to treat this condition? A. He told 
me he could cure it. 

Q. Did you have any conversation with him at that time 
as to what the effect of the treatment would be on you? A. 
Yes, sir. 

Q. Just tell us what the conversation was. A. I asked if 
I could be treated, and could still keep on my job, that is 
go back and forth to work without being confined to hos¬ 
pitalization, and what the effect would be, whether 1 could 
still work? 

Q. What did he say? A. He assured me that the effect 
would be no worse than a bad case of sun burn, and I could 
continue on with my work. 

Q. Did you then offer yourself for treatment? A. 
16 Yes, sir. 

Q. How much treatment did you take? A. In the 
first batch, seven or eight treatments. 

Q. How far apart? A. In the first series, I think every 
other day. 

Q. How were the treatments given ? A. I was placed on 
a table with some sort of electrical equipment about six 
inches square brought down with a big arm over my back, 
and some sort of a current turned on, and I laid there for a 
I>eriod as near as I could figure out four or five minutes. 

Q. You did not have a clock or anything of that kind to 
take account of the time? A. No, sir, I was alone in the 
room and I would just have to guess. 

Q. Did Dr. Merritt and his assistants leave the room 
while the machine was in operation at the time you were 
exposed to the rays? A. Yes, sir. 

Q. How much rest period was given between the different 
treatments? A. After the first series of treatments ap¬ 
proximately two weeks elapsed before the second series. 

Q. Now, during the time the first series of treatments 
were given, seven or eight in number, were they given 
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every day, or every other day? A. The first series I think 
were given every other day. 

Q. And yon say there was a period of about two weeks 
before the second series of treatments began? A. Yes, sir. 

Q. What was the condition of your back after the 
17 first treatments, what occurred? A. At the last part 
it looked like just such a case of sun burn, very red 
and suffused, and it started in like a boil condition. 

Q. You mean like a boil breaking? A. Yes, sir. 

Q. And did that condition still exist when you submitted 
to the second treatment? A. It kept on continually. 

Q. What was your condition when you began the second 
series of treatments as compared with your condition when 
you ended the first treatment? A. It was worse, and the 
boil condition and the matter of discharge was such that it 
was my understanding it needed more x-ray. 

Q. Who gave you that understanding? A. Dr. Merritt. 

Q. What did he say to you? A. He indicated that he 
had not gotten sufficient light to get to these cells and that 
inflammation, and that I needed more treatment. 

Q. And did you submit to further treatment? A. Yes, 
sir. 

Q. And what occurred? A. There were fourteen treat¬ 
ments that I had, as near as I remember every day, or at 
least one every other day, for fourteen of them. 

Q. What was the result? A. The result was that my 
back kept getting worse all of the time. 

Q. What do you mean by getting worse,—did you 
IS suffer any pain? A. The pain was excruciating, and 
kept getting worse, and the inflammation, and the 
boil condition was getting worse, and the hurt was worse 
and the burned area was worse. 

Q. After that second series of treatments did Dr. Merritt 
do anything for you to relieve your pain? A. Yes. 

Q. What did he do? A. He dressed it, and of course, 
there were no more x-ray treatments. 

Mr. Mason Welch: What was that? 

Mr. Quinn: No more x-rays. 

Q. Now, go ahead. A. I came to his office sometimes 
every day, and sometimes every other day for treatment to 
heal up the pain, and to try to heal up the area. 

Q. Was there anything else done for you besides local 
applications? A. He gave me a salve to put in this big 
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hole, and try to relieve the pain, and he gave me a prescrip¬ 
tion of narcotics so that I could have some rest and sleep, 
so I could get a little sleep at night and work the next day. 

Q. How were these narcotics given to you? A. By pre¬ 
scription. 

Q. I mean, by the mouth or how? A. By injection. My 
wife gave them to me by injection. 

Q. By the way, what had been your wife’s occupation 
before she worked for the Government? A. Before I mar¬ 
ried her she was a trained nurse. 

Q. How long did you continue to go to Dr. Merritt’s of¬ 
fice for these treatments, which you say were every other 
day? A. From the time of the finishing of the 
19 treatments of x-ray up until the latter part of 1936. 

Q. In the summer of 1936 did you have any special 
conversation with Dr. Merritt concerning your condition? 
A. Yes, sir. 

Q. About what month was that? A. About July. 

Q. Now, you say you were in such pain? A. I was in 
such inscrutable pain, and the pain had become such that 
I had a fear that it had become malignant, and had become 
cancerous. 

Q. Did you speak to Mr. Merritt about your fear? A. 
Yes, sir. 

Q. What did he say? A. I told him I thought it had be¬ 
come malignant and cancerous, and that my friends thought 
it had become malignant and cancerous. 

Q. What did he say? A. He said he had no fear of that 
at all, that he had burned out all that pilonidal cyst, and 
what he had to do was to heal up the atrophic ulcur caused 
by that burn. 

Q. Did there come a time when you went to Rehoboth 
Beach? A. Yes, sir, on Labor Day. 

Q. Who went with you? A. My wife. 

Q. Who did you visit there? A. Mr. and Mrs. Draper 
who had a cottage there. 

Q. Now, without stating any conversation you had, as 
a result of anv conversation vou had at Rehoboth Beach 
did you go to any place? 

Q. Just where did you go? A. To the Johns Hopkins 
Hospital. 

Q. Who did you see there ? A. Dr. Hebb. 
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Q. Did he examine this condition of your back? A. 
Yes, sir. 

Q. What was the condition of your back at the time Dr. 
Hebb made the examination? A. It was open and my spine 
was exposed. 

Q. Can you recall approximately the date when you saw 
Dr. Hebb at Johns Hopkins Hospital? A. I had gone to 
Rehoboth Beach to spend Labor Day, and I met him in his 
office on Sunday before Labor Day in 1936. 

Q. And after he had made his examination, did you come 
back to Washington? A. Yes, sir, we drove right home. 

Q. Up to the time Dr. Hebb saw you at the Johns Hop¬ 
kins Hospital had you been treated by anyone other than 
Dr. Merritt? A. No, sir, none other. 

Q. After returning from your visit to Dr. Hebb, did you 
see Dr. Merritt? A. Yes, sir. 

Q. About when was that? A. It was Tuesday, the day 
after Labor Day, which was two days after I saw Dr. Hebb. 

Q. At that time did you have any conversation w T ith Dr. 
Merritt as to what you intended to do? A. Yes, sir. 

Q. What did you say to him and he to you at that time? 
A I told him at that time of my visit to Dr. Hebb, and I 
was dissatisfied w’ith my progress, and I wanted to see a 
first class surgeon. 

21 Q. What did he say? A. He was very agreeable, 
and said “Who do you want to see,” and I named 
over a list of probably a half a dozen, and he excluded two 
from the list, and told me that any of the others would 
be agreeable to him, and I could go to see them. 

Q. Was Dr. White’s name mentioned? A. Yes, sir. 

Q. What did he say about Dr. White? A. It was 
perfectly all right to go to see him. 

Q. Did you go to see Dr. White? A. I did. 

Q. How long after you saw Dr. Merritt and had this 
conversation that you have just related? A. I think Tues¬ 
day I talked to Dr. Merritt, and I was able to make an 
appointment with Dr. White two or three days after that. 

Q. Did Dr. White examine your back? A. Yes, sir. 

Q. After Dr. White first examined your back did you 
go back to Dr. Merritt? A. Yes, sir, at Dr. White’s re¬ 
quest. 
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Q. What did Dr. Merritt do? A. I first went back to 
Dr. Merritt for a picture of my spine, an x-ray picture 
which I got myself and delivered to Dr. White. 

Q. You mean that Dr. Merritt took an x-ray picture? 
A. Yes, sir, or he had one of his assistants to take it. 

Q. And you got the x-ray and took it yourself and gave 
it to Dr. White? A. Yes, sir. 

Q. Did Dr. Merritt know you had gone to Dr. 

22 White? A. Certainly 

Q. How long afterwards did you go to Dr. White? 
A. A few days later, which was in the month of September. 

Q. Did Dr. White at that time urge that this area be 
opened? A. He never touched it in any way. 

Q. Did anyone at any time do any cutting around this 
area? A. Yes, sir, Dr. Merritt. 

Q. When? A. Shortly sometime afterwards, after I 
went to Dr. White, and had gone back to Dr. Merritt, at 
Dr. White’s suggestion, Dr. Merritt could see how I was 
getting along, and this was sloughing away, and Dr. Mer¬ 
ritt took me into his office and anesthetized it, and took 
the scissors, and cut some of this away and put some dress¬ 
ing on it. 

Q. Was he the only one that ever put a knife to you? 
A. Absolutelv. 

Q. What sort of treatment did he give you, a local ap¬ 
plication? A. Yes, sir. 

Q. Some salve? A. It was a liquid called lanstoine. 

Q. Did he prescribe any medicine? A. Yes, sir, lie gave 

me a prescription for narcotics so I could carry on my work 

and also a salve that had cocaine in it that I could use in the 

dav time so that I could carrv on mv work. 

*> « 

Q. During this period that you had these x-rays, and all 
through the summer and fall of 1936, what was your 

23 condition with reference to pain? A. I was nearly 
frantic. 

Q. Could you sleep? A. No, sir. I was nearly a raving 
maniac unless I had some relief from some narcotic. 

Q. How long did that continue? A. Up through to Janu¬ 
ary 1937. 

Q. In January 1937 did you go any place? A. I had a 
breakdown from the probable continued use of narcotics, 
and I was taken to a sanatarium. 
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Q. Where was that sanatarium? A. In Rockville. 

Q. How long did you remain there ? A. A little short of 
three weeks. 

Q. Before you went to the Sanatarium in the fall of 1936 
did Dr. White agree to try to get anything else for you be¬ 
sides what he had prescribed for you? A. He had heard of 
a treatment perfected by Dr. Collins called Juice of Alloes 
Leaf that he thought would help; that there was a good 
write-up in the papers that it had done a great deal in x-ray 
burns. 

Mr. Mason Welch: Just a moment, we object to that. 

Mr. Quinn: I will follow that up. 

Mr. Mason Welch: I would prefer to have Dr. "White 
testify to that. 

The Court: Will Dr. White be here? 

Mr. Quinn: He will be here. 

The Court: You had better ask him. 

By Mr. Quinn: 

Q. Did Dr. White give you a letter he had received 
from Dr. Collins? A. Yes, sir. 

Q. Did you show that letter to Dr. Merritt? A. 
24 Yes, sir. 

Mr. Quinn: We ask that this letter be marked 
Plaintiff’s Exhibit No. 2. 

Q. Showing you Plaintiff’s Exhibit No. 2., I will ask you if 
this is the letter which Dr. White gave you and which you 
showed to Dr. Merritt? A. Yes, sir. 

Q. Did Dr. Merritt read the letter? A. I suppose he did. 
He looked at it and made a remark about it. 

Q. Mr. Callahan, after you showed Dr. Merritt this letter, 
and he read it what did he say to you ? A. He said , 11 Shucks, 
I have got some of that salve in my cabinet, and it will 
not do vou anv good for that burn.” 

Q. Before you underwent the treatment that you began in 
December 1936, and outside of that cyst and the trouble 
you have had with it as vou have testified, what was the 
condition of your health? A. Very good. 

Q. How much did you weigh? A. I weighed 187 pounds. 

Q. During the time and folio-wing this treatment in 
1936 and up to 1937, was there any change in your condi¬ 
tion ? A. I dropped to 123 pounds. 
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Q. Mr. Callahan, outside of what you have related with 
reference to the treatment given by Dr. White and Dr. 
Merritt, did you take any treatment at any hospital? A. 
Yes, sir, at the Garfield Hospital. 

Q. Under whose direction was that treatment taken? A. 
Dr. Merritt’s direction. 

Q. What was that treatment? A. It was a dia- 

25 phremie treatment, which is to try to bring the cir¬ 
culation back into this burn. 

Q. How was that treatment administered? A. It is an 
electric pad of some sort that had this electric wave, and 
they put that on your back. 

Q. How frequently did you take those treatments? A. 
Every other day. 

Q. Will you tell us just what you expended at the Gar¬ 
field Hospital and with Dr. White? A. I had saved a 
little money, and I have a list down here,— 

Q. First of all I will show you some items here and ask 
you what they are; I show you an itemized bill of the Gar¬ 
field Memorial Hospital, and ask you what that is? A. 
These two sheets here were for the diaphremic treatment 
I took at Dr. Merritt’s suggestion. 

Q. They began November 11th, 1936, and ran through to 
December, 1936? A. Yes, sir. 

Q. I show you a bill on the bill head of Dr. Shearer. A. 
That is one of his bills. 

Q. That has been paid? A. Yes, sir. 

Q. What was that for? A. That was for treatment for 
these burns. 

Q. I show you a bill on the bill head of Dr. Charles S. 
White, $75.00, and ask you what that is for? A. That was 
one of his bills. That was the first one sent me. 

Q. That has been paid? A. Yes, sir, they all have been 
paid. 

Q. I show you a bill of the Chestnut Lodge. A. That is 
a bill for extras. The original bill was paid by Mr. 

26 W. C. Miller. 

Q. How much was the original bill ? A. $75.00, and 
I have a check to substantiate that drawn to Mr. Miller. 

Q. This bill is for extras, and the other bill for $75.00 
was for a room at the Hospital? A. Yes, sir. 

Q. Or the sanatarium to which you went in January 1937 ? 
A. Yes, sir. 
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Q. When you had that break-down? A. Yes, sir. 

Q. I show you a bill of Dr. Bliss, $14.00. A. That was 
one of his bills. 

Q. How much more was Dr. Bliss’ bill? A. I paid Dr. 
Bliss $59.00 all told. 

Q. Where is Dr. Bliss now? A. He is dead. 

Q. What about your expenditures for medicines, salves 
and hypodermic treatments? A. They averaged me—the 
greatest portion of that money I had to spend at the drug 
stores, and that averaged me $15.00 a week. 

Q. How long did that last? A. It lasted for almost a 
year and a half. 

Q. Approximately what do you figure you spent for drugs 
and so on? A. Over $1,100.00. 

Q. Mr. Callahan, how were the bills for this medicine 
paid? A. In cash, for I had saved up a little money. 

Q. Were any of them paid by check? A. Yes, a 
27 good many were paid by check, and about half of them 
by cash. They were all paid for in cash, but some 
I drew checks for, and some I paid in cash as I got that 
particular drug. 

Q. Where did you get most of your prescriptions? A. 
All of them at Maxwell and Tennyson, and Tschiffely on 
Connecticut Avenue, and the Wesley Heights Pharmacy, 
3301-45th Street, which is in my neighborhood. 

Q. Did you have any credit at any of these drug stores? 
A. None at Tschiffely or Maxwell and Tennyson, but I had 
at the Wesley Heights if I wanted to use it, but I paid cash 
for all of my prescriptions. 

Q. Besides these expenses that you have referred to, were 
there other expenses in connection with a nurse? A. Yes, 
sir, I had a nurse pretty nearly three weeks after I came 
out of the hospital. 

Q. What was his name ? A. His name is Cecil J. Deaver. 

Q. How much did you pay him ? A. I paid him $61.00. 

Q. Did you go to see any other doctor, or have any other 
doctor treat you other than Dr. Merritt up to the time you 
went to Dr. White? A. No, sir, other than I went to see 
Dr. Hebb in Baltimore. 

Q. He didn’t treat you? A. No, sir. 

Q. He just examined you? A. Yes, sir. 

Q. How did you go go the sanatarium? A. I went out in 
an ambulance. 
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28 Q. Did you pay anything for that ambulance? A. 
I paid $10*00 to Hysong. 

Q. I show you a canceled check, is that for the ambu¬ 
lance? A. That is for the ambulance. 

Q. You made reference to the bill to the sanatarium 
here as a bill that represented extras, and the main bill was 
paid by Mr. Miller. Did you repay him ? A. I repaid one 
of the bills to him. 

Q. I show you a check dated February 16th., 1937, and 
ask you if that is a check you gave for that $75.00? A. Yes, 
that is the check. He first advanced it for me out there. 

Q. He advanced it for you and you paid it back? A. 
Yes, sir, for he went out with me. 

Q. How much did you pay the sanatarium altogether, 
was it $31.75 and $75.00? A. I think there was another 
$75.00, but, I am not positive. I have no check to substan¬ 
tiate it. If I paid it I paid it in cash. 

Q. How long were you out there? A. As near as I recall 
a little shy of three weeks. 

Q. I show you some checks here made payable to the 
Wesley Heights Pharmacy in various amounts, one dated 
November 9th., 1936, another one September 15th, 1936, 
one July 13th., 1936, one December 11th., 1936, and one 
January 16th., 1937. A. They were all expenditures for 
medicine and prescriptions. It is not the total expenditure 
by any means. 

Q. Those are some of the bills you paid by check? A. 
Yes, sir. 

Q. Where do you think most of your prescriptions were 
filled; you mentioned three drug stores? A. The very 

29 expensive prescription for the salve which cost $3.50 
was filled either at Maxwell and Tennison or Tschif- 

fley’s, and the prescriptions for the drugs at either one of 
the three places, for it did not make any difference. 

Q. Did I understand you to say after these series of 
x-ray treatments were given you by Dr. Merritt, that you 
saw him every day sometimes, or every other day clean out 
through 1936? A. Yes, sir, he told me to come up any time 
1 was suffering and felt bad, and if I felt bad I went every 
day, and if I could put it off to every other day I went 
every other day. 
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Q. When would you go in the daytime to dress this 
wound? A. Real early in the morning, that is shortly after 
nine o’clock, for I would be feeling so bad from a bad night. 

Q. Did you go any other times during the day? A. There 
were lots of times I could not get away from my office at 
that time, and I would go any time I could go up there. 

Q. After you went to Dr. White, you went back to Dr. 
Merritt for an x-ray treatment? A. Yes, sir. 

Q. And the treatment that you got at the hospital? A. 
Yes, sir. 

Q. The hospital charged you for those treatments? A. 
Yes, sir. 

Q. And you paid the hospital? A. I paid the hospital, 
yes, sir. 

Q. For all of these treatments you got, the x-rays and 
the treatments by Dr. Merritt, did Dr. Merritt or the firm 
ever send you a bill ? A. No, sir. 

Q. Have vou ever had a bill from them? A. No, 
30 sir. 

Q. How long did you work for W. C. and A. N. 
Miller after you submitted yourself to Dr. Merritt for 
treatment? A. I submitted to treatment in 1935, and I left 
W. C. and A. N. Miller June loth., 1937. 

Q. Why did you leave W. C. and A. N. Miller? A. I went 
down hill in my work, and was not able to produce and 
make money for him and the business, and business is a 
sort of cold blood proposition, and they told me they would 
like very much if I would look around and find myself some¬ 
thing else to do, and sever my connection with them. 

Q. Did you look around and find yourself something else 
to do? A. Yes, sir. 

Q. Did you get another position? A. Yes, sir. 

Q. With whom? A. The Home Owners Loan Corpora¬ 
tion. 

Q. It was W. C. Miller who put up the $75.00 at the sana- 
tariurn? A. Yes, sir. 

Q. Did you ever consult any other doctor besides Dr. 
White and Dr. Shearer? A. Yes, sir. 

Q. Did you pay Dr. Shearer anything? A. Yes, sir, one 
of the bills is there, and I paid other bills besides that. 

Q. What did Dr. Shearer’s bill amount to altogether? 
A. $115.00. 
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Cross Examination 

By Mr. Mason Welch: 

Q. How long had this pilonidal cyst been in your 

31 back to your knowledge? A. Several years off and 
on; as I explained before it was not acute at all 

times. It would come as a boil and go away. 

Q. Just a moment, please; all I asked you was how long 
it had been in your back to your knowledge? A. I will 
answer that, several years. 

Q. Can you tell us it had not been there just as long as 
you can remember? A. Absolutely, I had no knowledge of 
it being there as long as I can remember. 

Q. How old are you now? A. Forty-eight. 

Q. How old were you when you first had that trouble in 
your back? A. I say several years before I first went to 
see Dr. Merritt; I couldn ’t tell you exactly hovr many years; 
it would be three or four at the most. 

Q. Well, you went to Dr. Merritt first on December 12th., 
1935, is that right? A. I started in on the 5th. or the 6th. 
as near as I can remember, but, it was in 1935. 

Q. Didn’t you have your first x-ray treatment on De¬ 
cember 12th., 1935? A. I don’t remember the date of the 
first x-ray treatment. I remember the first date I went to 
him after I decided to take these treatments, and then prob¬ 
ably the next day or so afterwards I started in. At first I 
had a consultation with him, and the rest came along right 
after that. 

Q. Well, you do not remember the exact date and if the 
Doctor’s records show the first treatment was on December 
the 12th., you would not quarrel with that? A. I 

32 could not dispute that. 

Q. How often each year did this pilonidal cyst 
give you trouble before you went to Dr. Merritt? A. The 
year preceding my visit to Dr. Merritt, I think it was three 
times. 

Q. And in the years prior to that did it become acute and 
give you trouble as frequently? A. No, sir. 

Q. Now, when you say the year prior, you had in mind 
that you went to Dr. Merritt in December 1935, and you 
mean it had become acute three times during 1935? A. As 
near as I can remember, that is correct. 
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Q. How long before December, 1935, was it that you had 
the last trouble with this cyst? How long had that condi¬ 
tion existed? A. It was just clearing up. It had just 
cleared up from one of its eruptions when I went up there. 

Q. Was it actually draining pus when you first went to 
Dr. Merritt? A. There may have been some seepage com¬ 
ing out when I went up there. 

Q. Do you remember whether it was open or draining, or 
it was healed? A. I don’t remember. I remember it was 
not giving me any pain at that time. 

Q. It was not giving you any trouble at the time you went 
to Dr. Merritt? A. No, sir, it had suffused before then. 

Q. During the few years before you went to Dr. Merritt, 
did it ever actually heal up? A. Yes, sir, as near as a lay¬ 
man can say it was healed up, for there was no seepage for 
months at a time. 

33 Q. Now, before you went up to Dr. Merritt did you 
know that the trouble with your back was the piloni¬ 
dal cyst? A. Yes, sir. 

Q. When you went up there? A. Yes, sir, Dr. Ruffin told 
me I should have gone to a surgeon and had it cut out. 

Q. When did Dr. Ruffin tell you that? A. Shortly before 
1 went to Dr. Merritt. 

Q. About how long before? A. It could not have been 
over two weeks before. I can only guess that by Mr. W. 0. 
Miller’s sickness. 

Q. Where is Dr. Ruffin now? A. Dead. 

Q. Dr. Bliss is dead, too? A. Yes, sir. 

Q. Did Dr. Ruffin ever give you any treatment for your 
back? A. No, sir. 

Q. Did Dr. Ruffin explain to you what a pilonidal cyst 
was? A. He explained it to me in language a layman 
could understand. I think I know what it was. 

Q. What did he tell you it was? A. My conception of 
what it was at that time was infected hair cells at the base 
of the spine. 

Q. So that before you started treatment with Dr. Merritt 
your understanding was that you had a condition of in¬ 
fected hair cells down there in that area of your back, didn’t 
you? A. With him telling me, yes. 

Q. Did Dr. Ruffin explain to you the pilonidal cyst in 
about the same language as Dr. Merritt did? A. 

34 No, sir, he didn’t go into that explanation. 
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Q. Now, did you discuss with Dr. Merritt the rela¬ 
tive possibilities of having a surgeon cut this area out, or 
having Dr. Merritt try to kill the cyst with x-ray; did you 
discuss with him the possible advantages of either kind of 
treatment? A. My discussions with him were whether he 
could treat it and at the same time keep mo on my feet and 
I would not lose a lot of time in a hospital, that I would not 
lose a lot of time from my job. 

Q. You were thinking more of the possibility of loss of 
time from your job than being cured of this pilonidal cyst 
that had been in your back upwards of three or four years? 
A. I would have to divert for just a moment to explain how 
I happened to go to Dr. Merritt. My employer was a very 
intimate friend of Dr. Merritt. He was sick at the time, 
and I told him that Dr. Ruffin said I should have hospitali¬ 
zation, and I should have this thing cut out and Mr. W. C. 
Miller suggested and requested of me as his employee that 
I go to Dr. Merritt in whom he had explicit confidence to 
see if something could not be done so I -would not have to 
take hospitalization, and so I would not lose time from the 
job when he was sick. 

Q. You took Mr. Miller’s place in the office when he was 
sick? A. I was one of the officers of the company. 

Q. Who were the other officers? A. The two Miller 
Brothers and Mr. Crampton. 

Q. Are the other two Miller boys and Mr. Crampton still 
with the company? A. There were only two Miller boys. 
One is dead and the other one is alive, and he and Mr. 
Crampton are still with the company. 

Q. Now, your testimony was that you had had I 
35 believe seven or eight treatments in the first batch. 

Who gave vou the first treatment or x-ray? A. I 
cannot be positive—how do you mean? 

Q. Who administered it, and who put you on the table 
and adjusted the equipment and administered the treat¬ 
ment? A. I don’t remember whether Dr. Merritt or Dr. 
Rathbone. 

Q. Do you remember what kind of a room you were in, 
where it was located ? A. The room was a little bare of all 
equipment except this big x-ray and the table you lay on, 
and it was adjusted to put on the electrical equipment. 
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Q. That was all I intended by the question. You re- j 
member that you were in a room bare of everything except j 
the x-ray equipment, is that correct? A. Well, now, I think 
there was a chair or something else in there, but generally 
speaking it was devoid of anything except a long x-ray arm | 
and a table to push under it. 

Q. Now, when the x-ray was administered to you, j 
weren’t you seated with your back to the equipment rather | 
than lying out on the table? A. No, I was lying down and 
the arm swung over me and down to me. 

Q. Mr. Callahan, 1 had just started to interrogate you 
when we finished yesterday and I may repeat a question 
or two. In your testimony you say that these periodical 
flare-ups were about the size of a boil? A. Yes, sir. 

Q. With respect to the top of this ink bottle (illustrating) 
when the boil condition to which vou refer was active, how j 
large was it? About the size of that? A. Not quite that 
size, not quite as large a boil as that. 

36 Q. Was it regular or irregular in shape, if you 
know? A. Well, it would swell just as any type of 
boil swells, and become inflamed and pus come in there j 
and then it would break and drain. 

Q. On the occasion, in December, 1935, when you went to j 
Dr. Merritt, was that the first time you had ever sought 
medical attention other than having gone to Dr. Ruffin at j 
the one time you spoke of? A. Yes, sir. The time I went j 
to Dr. Ruffin just prior to going to Dr. Merritt. 

Q. Where were you working in January, February, j 
March, April, May, June and July of 1936? A. For W. C. 
and A. N. Miller. 

Q. Where were you working in August, September and ' 
October of 1936? *A. W. C. and A. N. Miller. 

Q. Where were you working in December of 1936? In j 
November and December of 1936 ? A. I still had my posi- j 
tion with W. C. and A. N. Miller. 

Q. So you were still with W. C. and A. N. Miller up to 
the time in January, 1937, when you went to the sanatar- j 
ium? Is that correct? A. That is correct, sir. 

Q. During that year what were your duties? What was 
your work ? W’hat. was your official capacity with the Miller 
Brothers? A. My title with the Miller firm was executive j 
vice-president. My work was of an administrative nature. I 
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Q. You mentioned narcotics being prescribed for 

37 you and that the first narcotics which were prescribed 
were administered by your wfife by way of hypoder¬ 
mic? A. Yes, sir. 

Q. There was not any hypodermic prescriptions during 
the first batch of treatments? A. No, sir. 

Q. And there were not any hypodermic prescriptions 
during the second batch of treatments? A. It was after 
the second batch that it got so intense. 

Q. After the second batch? A. Yes, sir. 

Q. When did you go to Dr. Bliss, was it? Did you go to 
Dr. Bliss before or after you went to Dr. Charles Stanley 
White? A. After it. 

Q. And between the time that you went to Dr. Charles 
Stanley White and the time you went to the sanitarium? 
A. And afterwards, too, I had Dr. Bliss. He was a phy¬ 
sician— 

Q. (Interposing) I did not ask you anything about him 
or anything else. I just asked you when you went to him. 
Did you go to Dr. Shearer before or after you went to Dr. 
'White? A. Afterwards. 

Q. And before you went to the sanitarium? A. After¬ 
wards. 

By Mr. Mason Welch: 

Q. You have a bill here dated December 1, 1936, for pro¬ 
fessional services rendered in November, 1936, $14.00. It 
does not say what date in November, 1936. Can you tell 
the court and jury whether you went to Dr. Bliss the first, 
second, third or fourth of November, or what the 

38 date would be? A. No, sir. I am— 

Q. (Interposing) Just a minute. Can you tell us 
when it was in November? A. Wlien I first went to him? 
Is that the question? 

Q. This bill is rendered for services and it merely indi¬ 
cates “Nov—1936, $14.00.” All I want to know is, can you 
tell us what date or dates that bill was for? A. It was for 
the time he was in my house during November of 1936. 

Q. Can you tell us what dates he was at your house dur¬ 
ing November, 1936? A. No, sir. 

Q. How many times was he at your house in November 
of 1936? A. I am unable to tell you the number of times. 
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Q. Was he at your house twice or four times? A. More j 
likely four. 

Q. During November, 1936, were you under the profes- i 
sional care of Dr. Charles Stanley White? A. That is 
correct. 

Q. Did you tell Dr. Charles Stanley White that you were 
calling on Dr. Bliss ? A. I do not recall saying anything to 
Dr. White. 

Q. In addition to this $14.00, your testimony was that 
you paid Dr. Bliss a total of $59.00? A. That is correct. 

Q. Do you have any receipts or bills for the other $45.00? j 
A. The checks are there. 

Q. You testified that in the first treatments Dr. Merritt 
gave you there were six or seven (seven or eight) treat¬ 
ments in the first batch. Do you remember that? 
39 A. Yes. 

Q. Mr. Callahan, don’t you know that in the first 
series of treatments which you referred to as the first 
batch there were only four treatments, one on December | 
12th., one on December 13th., one on December 14th., and j 
one on December 16th.? A. No, sir, I just exactly remem¬ 
ber seven or eight. 

Mr. Quinn: What were those dates? 12th., 14th., 13th., 
and 16th.? 

Mr. Mason Welch: 12th., 13th., 14th., and 16th. 

By Mr. Mason Welch: 

Q. And you said there was about a two weeks lapse of 
time between the first and second batches? A. Yes, sir. 

Q. Don’t you know, as a matter of fact, there were two 
months lapse of time in your first series ended on December ! 
16th. and the second series beginning on February 17th.? ! 
Don’t you remember that? A. My recollection is not that, j 
sir. 

Q. Will you say that the second series of treatments 
began earlier than February 17th. 1936? A. Repeat that 
question, please. 

Q. If the doctor’s record shows that your second series 
of treatments began on the 17th. day of February, 1936, 
will you say that that record is incorrect and that your j 
second series began sooner than that? A. I cannot dispute 
his records. I can only jog my mind with respect to the 
time limit between the two treatments. 
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Q. Did you make any record yourself, or any notation 
of the number of treatments in each series? A. I made a 
mental record of them, yes. 

Q. You said there were fourteen treatments in the second 
series. If the record shows that there were only 

40 eleven treatments in the second series, would that 
refresh your recollection? A. As I say, I cannot 

dispute Dr. Merritt’s record. 

Q. Will you tell the court and jury, please sir, the first 
date on which you asked Dr. Merritt for some narcotic to 
relieve the pain so that your wife could give you the hypo¬ 
dermic at home ? A. According to my recollection, shortly 
after the last treatment. 

Mr. Quinn: Soon after the last treatment—what? 

The Witness: Of the second series of x-ray treatments. 

By Mr. Mason Welch: 

Q. To the best of your recollection, was that about or 
shortly after the first of March, 1936? A. That could have 
been about the time. 

Q. Assuming that the doctor’s record is correct, and that 
there was a period of two full months between your first 
and second series of treatments, you are quite sure in your 
recollection that during that time there was no narcotic 
administered or prescribed ? A. I cannot recall any, sir. 

Q. What was the appearance, as best you can describe 
it, of the area on your back when the second series of treat¬ 
ments began? A. Like a-piece of raw beefsteak with pus 
running in the middle of it. 

Q. Was the center part where the pus was running from 
—is that what you mean?—The area in the center of it 
where pus was coming out ? A. That is correct. 

Q. Was that center spot or part from which the 

41 pus was running the same spot from which the boil 
condition had erupted? A. About the same spot. 

Q. And did you see the instrument through which the 
x-ray radiation was apjjlied to that area in your back? A. 
Yes. I used to watch the girl put the instrument on the 
arm. 

Q. Was this area that, as you say, looked like a piece of 
raw beefsteak the same area surrounding the particular 
spot to which the x-ray was applied in these treatments? 
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A. It was of the same size as the x-ray, the thing that came 
down over my back. 

Q. Can you tell the court and jury whether or not at 
that time the skin on the area treated surrounding the par¬ 
ticular spot which was erupted was still present? A. The 
top skin would burn off and it was like a piece of beefsteak, 
but of course there was skin under. There is bound to be 
skin, whether it looks like beefsteak, of course. 

Q. You say the top skin was off? A. It would be the top 
layer. The white layer was off. 

Q. Was it off or was it just considerably reddened from 
the x-ray exposure? A. My recollection is that it was 
blistered off. 

Q. You have a recollection of having blisters there? A. 
No blisters, no. 

Q. What do you mean when you say “blistered off?” 
A. Well, sloughed off, if that is more correct. 

Q. You say the top skin. Could you see other skin than 
the top skin over this area that had been x-rayed ? A. Other 
skin than the top skin ? 

Q. Yes. A. In the condition that you speak of, all 
42 I could see was raw meat, like a piece of raw beef¬ 
steak as I described. 

Q. We are just talking about skin for the moment. You 
tell the jury that the skin was entirely off the area that was 
treated with the x-ray, or was it the skin which was already 
reddened from x-ray exposure? A. I cannot state definitely 
whether it was the skin reddened from the exposure or 
whether it was off— 

Q. All right. You have answered my question. When 
did you go to Dr. James A. Reed—before or after you went 
to Dr. White? A. Afterwards. 

Q. Between the time you went to Dr. White and the time 
that you went to the sanitarium? A. That is correct. 

Q. Did you have any bills from Dr. Reed? A. I paid cash 
when I went to him. 

Q. Did you mention Dr. Reed in your expenses? A. 
They are listed. 

Q. All I heard mentioned yesterday was Dr. Shearer, 
Dr. White, the sanitarium, male nurse, Dr. Bliss and three 
drugstores. A. 1 meant, when I said listed, I listed them 
and gave them to my counsel. 




30 


CHRISTIE ET AL. VS. CALLAHAN. 


Q. How much did you pay Dr. Reed? A. As near as I 
can estimate about $02.00 including the physical examina¬ 
tion and the blood test bv Dr. Oscar Hunter, which went 
to him. 

Q. May I see what you are reading from? A. Yes, sir. 
Q. This is all in your own handwriting, is it? A. Yes, sir. 
Q. You paid Dr. Reed $72.00 did you ? A. T ap- 

43 proximated that, yes, sir. 

Q. When did you first go to Dr. Reed—what date? 
A. I do not remember the exact date. 

Q. When did you last go to Dr. Reed? A. Shortly before 
I went to the sanitarium. 

Q. How many times did you go to Dr. Reed altogether? 
A. I figure about twice a week. 

Q. Did Dr. Reed treat your back? A. No, sir. 

Q. Did he examine your back? A. Yes, sir. 

Q. Did you tell him Dr. White was your physician at the 
time? A. Yes, sir, and he conferred—and he conferred 
with Dr. White. 

Q. He did? A. Yes, sir. 

Q. Did he do anything for your back at all? A. No. He 
gave me a physical examination and sent me to Dr. Oscar 
Hunter for a blood test. 

Q. But he did not give any treatment to your back? A. 
No, sir. 

Q. And it was your back that you went to him for, was 
it not? A. No, sir. 

Q. You said you took an x-ray picture from Dr. Merritt 
to Dr. White? A. Yes, sir. 

Q. One picture? A. My recollection of it was that they 
made two pictures for me. 

Q. Did you take them both to Dr. WTiite? A. Yes, 

44 sir. 

Q. Did you bring them back to Dr. Merritt? A. 
No. Dr. White has them, so far as I know. 

Q. You did not return them to Dr. Merritt? A. No, sir. 
Q. Were those x-ray pictures taken before you actually 
consulted Dr. White? A. Afterwards. 

Q. How long afterwards? A. Several days. Maybe two 
days, or three days or four days, I think. I went right back 
up there. 

Q. As a matter of fact, Mr. Callahan, isn’t this what hap¬ 
pened, that you came in to see Dr. Merritt about the 9th. of 
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September, 1936, and that you talked with Dr. Merritt 
about the advisability of having some surgeon examine 
your back, and that Dr. Merritt told you he thought it would 
be perfectly all right if you wanted that done, and didn’t 
Dr. Merritt take x-ray pictures that day, and isn’t it a fact 
that you left Dr. Merritt’s office and never came back to it 
again until October 5tli., nearly a whole month later, and 
when vou came back on October 5th., vou told him that vou 
had been to see Dr. Charles Stanley White? Aren’t those 
the facts? A. Not precisely, no, sir. My recollection—do 
you want me to give you my recollection? 

Q. No, sir. I just asked you if those are not the facts. 
A. They are not precisely the facts, as I recall them. 

Q. Isn’t it a fact that you did not tell Dr. Merritt that 
you had gone and consulted Dr. White until nearly a month 
after vou actuallv did go and consult Dr. White? A. That 
is incorrect, as I told you. 

Q. How many days or weeks was it actually after you 
went to Dr. White that you told Dr. Merritt that you 
45 had gone to Dr. White? A. As I have mentioned, 
about three or four days after I had consulted Dr. 
White I came up there for him to see if my spine had been 
injured, that is, to get the picture to show whether my spine 
had been injured, which he kindly made for me. 

Q. Beginning with the first time that you got a narcotic, 
do you know what narcotic or drug that Dr. Merritt pre¬ 
scribed for you l A. I think it was morphine, sir. 

Q. Then— A. (Interposing) And on another occasion, 
I do not remember the name of it. 

Q. We will refer to it as a narcotic for the moment. 
From the time you had the first prescription for a narcotic 
from Dr. Merritt, how many times a week did Mrs. Calla¬ 
han administer the hypodermic to you? A. About every 
other day at the start—every other night. 

Q. And up to the time you went to Dr. White, did you get 
all of your drugs and prescriptions from Dr. Merritt? A. 
Up to the time I went to Dr. White, yes. 

Q. After you went to Dr. White, you got drug prescrip¬ 
tions, did you not, from Dr. White, Dr. Collins, Dr. Reed, 
Dr. Bliss, and Dr. Merritt? A. Dr. Collins is the assistant, 
yes. 

Mr. Quinn: Is what? 
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The Witness: Dr. Collins is Dr. White’s assistant. 

Mr. Mason Welch: Will you repeat the question please? 

(The reporter repeated the question last above recorded.) 

A. That is correct. 

Q. You did not tell Dr. "White that you were get- 

46 ting drugs from these doctors, did you? A. No, sir. 

Q. You did not tell Dr. Reed that you were getting 
drugs from the other doctors, did you? A. I do not recall it. 

Q. You never let Dr. Merritt know that you were getting 
drugs from the other doctors, did you? A. I do not recall 
that, sir. 

Q. Don’t you know you didn’t, Mr. Callahan? Don’t 
you know that you specifically avoided telling them and did 
not want the doctors to know? A. No I did not specifically 
avoid telling them. 

Q. Aren’t these bills which you say ran up to $72.00 with 
Dr. Reed,—is that $72.00 actually the money you spent for 
drugs to get your prescriptions from Dr. Reed? A. No, 
sir, because I had to pay him for the call to get a prescrip¬ 
tion for the salve and the narcotic. 

Q. Did you tell us that Dr. Reed did not do anything for 
your back or give you anything for your back? A. I said 
he did not treat my back. 

Q. Did Dr. Reed give you salve for your back? A. Yes, 
sir, the same salve that I had been using when I was with 
Dr. Merritt. 

Q. How many times did Dr. Reed give you salve for your 
back? A. I do not remember, sir. 

Q. Did he give you salve for your back every time you 
went to him ? A. I do not think so. I do not think I needed 
it for that. 

Q. How did he give you the salve, in a jar or a pre- 

47 scription? A. A prescription. 

Q. Where did you get the prescription filled. A. 
Either one of the three drugstores that I mentioned. Max¬ 
well & Tennyson, Tchiffeley and the Wesley Heights Phar¬ 
macy. 

Q. As a matter of fact, isn’t it true that almost all of 
these fifteen dollars a week you speak of, that you spent at 
the drugstore for drugs were for narcotics and not salve? 
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A. No. The salve was the most expensive. That was $3.50 
a tube. 

Q. Did you buy a tube every day? A. No; about twice a 
week, when I was at these stores, about two tubes a week. 

Q. For how many weeks do you think you bought two 
tubes a week? A. Probably for a period of three months 
or more. 

Q. When did that three months begin—about the first 
of March, 1936? A. T was not using that much at that time; 
no, sir. 

Q. When did you begin to use as much as two tubes a 
week? A. Very nearly June, 1936. 

Q. Then did you use two tubes a week during June? A. 
T think possibly I did, sir. 

Q. Do you think you used two tubes a week during July? 
A. I think so. 

Q. By the way, you said that in July you talked to Dr. 
Merritt and told him that your back was probably in a can¬ 
cerous condition. Do you remember that? A. Yes, sir. 

Q. Don’t you know, as a matter of fact, you never 
48 saw Dr. Merritt in July of 1936; that you never went 
near him in Julv? Don’t vou know that? A. No, 
sir. 

Q. How many times in July did you go to Dr. Merritt? 
A. My recollection is that T went almost as much as every 
other day during that time, because I w T as suffering a great 
deal, and he told me to come up there any time when I was 
suffering and he would dress it. 

Q. Well, do you say now that you took as many as two 
tubes a week during June and Julv of 1936? A. As nearlv 
as T can recall. Dr. Merritt was giving me as much as that. 

Q. Didn’t you go to the store and buy it yourself? A. I 
got it on a prescription, yes, sir. It had to be a prescrip¬ 
tion. 

Q. Have you any record at all which you can point to and 
show us that you bought as much as two tubes a week of 
this expensive salve for three months, in a given three 
months? A. T cannot absolutely say it was for a given 
three months, two tubes a week, no, sir. I can only esti¬ 
mate what my bills were. 
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Q. Except for this particular salve to which you refer, 
there was not anything else that you had to buy at the drug¬ 
store on prescription other than narcotics, was there? A. 
Not on prescriptions. I had dressings and tape. 

Q. Did your wife dress your back at home? A. She 
dressed it a part of the time and I got to a point where I 
could turn around and dress it myself. 

Q. Your wife was a trained nurse, was she not ? A. That 
is correct. 

Q. You did not go to Dr. Merritt’s office or to the hospi¬ 
tal for several days just to have your back dressed, 
49 when your wife was a trained nurse, did you? A. 

Oh, he would treat it and try to put some stuff in 
there, different things which he might have to hold it up and 
to give me relief from pain, if I had had a bad night, and I 
would go to him in the mornings generally and he would 
dress it there in his surgical room at the hospital. 

Q. During the months of March, April, May and June, 
1936, were you using any drugs except those that were pre¬ 
scribed by Dr. Merritt and administered by your wife? A. 
In March, April, and May of 1936? 

Q. March, April, May and June? A. Not in 1936; no, 
sir. 

Q. In July, August and September of 1936 were you? 
A. In September I think yes, but I do not think July and 
August. I am sure not. 

Q. Mr. Quinn asked you yesterday if anybody ever put 
a knife to you except Dr. Merritt. Did Dr. Merritt use a 
surgical knife on your back? A. A pair of scissors, I think 
it was. 

Q. You told Mr. Quinn the scissors he used? 

The Court: You said, did he say that? 

Mr. Mason Welch: Yes, sir. 

The Court: Yes, sir; he did say that. 

Bv Mr. Mason Welch: 

Q. When was that, before or after you had gone to other 
doctors? A. That was after I had been to Dr. White. 

Q. But no other doctor had seen your back at that time? 
A. Other than Dr. White. 

Q. And Dr. Hebb, which you mentioned? A. That is 
correct. 
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50 Q. At no time before that had Dr. Merritt used the 
scissors to cut anything off of vour back, had he? 

A. Not that I can recall, sir. 

Q. At that time, when you came back to Dr. Merritt and 
he used the scissors, that was the time that I refer to as the 
visit of October 5th., wasn’t it? A. That would be about 
the time. 

Q. And when you came back to Dr. Merritt at that time 
and he saw your back he asked you what had been done to 
it, didn’t he? 

The Court: What was the question? 

By M r. Mason Welch: 

Q. He asked you what had been done to your back, didn’t 
he? A. My recollection is he asked me how it had been 
treated, yes. 

Q. What did you tell him ? A. I told him that Dr. White 

was using this allocs leaf ointment on there to trv to heal 

* * »- 

it. 

Q. Did you tell him that anybody had injected anything 
into the area? A. No, sir. 

Q. There had been something injected in there, hadn’t 
there? A. No, sir. 

Q. Don’t you know that there had been alcohol injected 
into that area before you came back to Dr. Merritt in Octo¬ 
ber and before Dr. Merritt observed that same slough 
patch? A. No. I do not know that there was any alcohol 
injected into it, sir. 

Q. Isn’t this what happened? Let me see of I cannot 
refresh your recollection. 

51 By Mr. Mason Welch: 

Q. Let me see of I can refresh your recollection. Isn’t 
this substantially what happened in that conversation? 
You came in to Dr. Merritt about October 5th. and he 
looked at your back; he said, “Mr. Callahan, who has been 
treating this back? What has been done to it?’’ And 
didn’t you say to him, “Dr. White injected something in 
it?” A. No, sir. 

Q. And didn’t he say to you “Well there is a good deal 
of tissue sloughing here and I have got to clean this up.” 
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Didn’t he substantially say that to you, and then take the 
scissors and cut off some of the sloughed tissue? A. Yes. 
That is what I referred to. He said the tissue was slough¬ 
ing, and he took the scissors and anesthetized it and cut off 
the tissue for me. 

Q. He took the scissors and what? A. Anesthetized. 

The Court: Anesthetized. 

A. (continuing) Put something on there so that it would 
not hurt. 

Q. Was it some salve? A. A liquid. I imagine it was 
cocaine. 

Q. Did you see what he put on? A. I saw him going 
about doing that. 

Q. Was it a liquid or a salve? A. My recollection is 
that it was a liquid on cotton. 

Q. Whether you told me or not, isn’t it a fact that some¬ 
body, whether it was Dr. White or who it was, but had not 
somebody made an injection of alcohol in your back in the 
same area where the x-ray had been given, between the 

time vou went to Dr. White and the time vou came back 
• » 

to Dr. Merritt on October 5? A. Absolutely not. 

52 Q. Didn’t you complain to- Dr. White about ter¬ 
rible pain in that area? A. T would, certainly. I 
was in misery. 

Q. And didn’t Dr. White tell you that he thought an in¬ 
jection of alcohol would deaden the nerve and didn’t lie then 
submit you to a treatment? A. No. What he tried to do— 

Q. (Interposing) Never mind what he tried to do. I am 
asking you what he did. A. You are speaking of alcohol, 
now? 

Q. That is all I am speaking of—alcohol. A. Yes. 

Mr. Quinn: What does that “Yes” moan? Let us get 
that right. 

A. (continuing) I mean there had been no injection of 
alcohol in or around this wound. 

By Mr. Mason Welch: 

Q. Do you know what the alcohol in and around that 
wound might have done to you? A. No. I am not a doc¬ 
tor. 

Q. Has anvbodv told vou? A. No. 



I 

! 

CHRISTIE ET AL. VS. CALLAHAN. 37 

Q. Was there anything injected in the area around that 
wound between the time Dr. Merritt saw you in September j 
and the time you came back to him on October 5th.? A. Not j 
in that area, around the wound, no. 

Q. Was there anything injected into your lower back? 

A. There was an injection of nupercaine. 

Q. Was there something injected into your lower back? | 
Mr. Quinn: He started to tell there was an injection of j 
nupercaine outside of the area to try to deaden the j 
pain. 

53 Q. Flow far outside of the area? A. I do not like j 
to say, around the area. It was around the affected J 

area. 

Q. This will represent your back. (Illustrating on black¬ 
board.) This is the area of the ulcer. Where was this j 
injected, up here or here or where was it? A. Down in the 
fleshy part of the buttocks, somewhat to your right. I ; 

would sav about there. 

* 

Q. How many inches was that away from the area we 
are talking about? A. I do not know how many inches it 
was, but I know it was not in the area. 

Q. Did you look to see, while the doctor was operating j 
on it? A. No. 

Q. Did he tell you how far he was putting it from the 
area? A. No. 

Q. Did he tell you anything about exactly where he was j 
going to put it? A. He said he was going to put it where 
he thought it would kill the pain. 

Q. Was there any discussion at that time as to the ad¬ 
visability of putting it near this area ? A. No. We did I 
not discuss that matter. 

Q. When Dr. Merritt asked you what treatment had been 
given to that area on your back, did you tell him that j 
there had not been anv treatment given to that area but 
that you had had an injection further down on the but- j 
tocks? A. I told him of the hypodermic injection of nuper¬ 
caine, yes, sir. 

Q. When did you last weigh one hundred and eighty j 
seven pounds before January, 1937? A. Before Jan- 

54 uarv, 1937? 

i 
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Q. Yes, sir. A. I weighed one hundred and eighty 
seven pounds when I first went to Dr. Merritt as near as I 
can recall. 

Q. What did you weigh in September when you went to 
Dr. White? A. My decline in weight was gradual. I 
do not know at that particular time what my exact weight 
was. 

Q. What did you weigh when you went to the sanitarium ? 
A. One hundred and twenty three pounds. 

Q. What did you weigh when you came out of the sani¬ 
tarium? A. The same. 

Q. You cannot tell the jury what you weighed in Septem¬ 
ber, 1936? A. Not exactly, no. I had lost a good deal of 
weight, but T could not tell exactly what I weighed. 

Q. Each time that Dr. Merritt gave you a prescription 
for narcotics, he gave it to you because you complained of 
terrible pain, is that correct? A. Yes, sir. 

Q. Each time that Dr. White gave you a prescription 
for narcotics he gave it to you because you complained of 
terrible pains. Isn’t that correct? A. That is the only 
reason I took it. 

Q. And these other doctors whom I have mentioned, Dr. 
Collins and Dr. Reed, gave you narcotics because you went 
to them and complained of terrible pain too, isn’t that cor¬ 
rect? A. Right. I was in agony. 

Q. What was the condition of this area on your back 
when you went into the sanitarium? A. Just about as 
the picture shows that is an exhibit here now in the 
55 court. 

Q. What was the condition when you came out? 
A. Practically little or no change. 

Q. As a matter of fact, was not the ulcer or sore or what¬ 
ever it may be called, healed and getting along more nicely 
while vou were in the sanitarium? Didn’t the condition 
improve? A. It improved some in the sanitarium, but I 
would not say that it healed and getting along very nicely, 
no. There was a change for the better in the sanitarium. 

Q. During the months of October and to October 5th., 
—November and December of 1936, did anyone dress this 
condition on your back other than your wife? A. Dr. WTiite 
dressed it. 

Q. How often did Dr. White dress it ? A. I do not know 
how many times a week I vrent to his office. I should say 
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at least three times and still be correct, but I would have 
to guess at it. 

Q. During October, November and December, did you 
go to any other doctor and have your back dressed by any¬ 
one other than Dr. White? A. No, sir. 

Q. As a matter of fact, didn’t you neglect going to Dr. 
White and neglect doing what Dr. Wliite told you to do 
during those months? A. T do not recall neglecting any¬ 
thing Dr. White told me to do. 

Q. Do you recall that you did not go to Dr. White’s office 
and keep many appointments that you were given to keep? 
A. I did not break any appointment with Dr. White to 
my knowledge. 

Q. Did Dr. Merritt, at any time, other than this 
56 one occasion of October 5th., either before that or 
after that, ever touch the area of vour back with any 
scissors or knife, or other such instrument? A. I do not 
recall that he did. 

Q. Will you tell us, please, during the months of Septem¬ 
ber, October, November and December, 1936, how many 
times a week did you buy drugs and narcotics and use them 
other than on prescription from Dr. Merritt? A. In Sep¬ 
tember, October, and November of 1936? 

Q. November and December of 1936? A. 1 was not 
going to Dr. Merritt then. I was under Dr. White’s care 
at that time. 

Q. Wait a minute. How many times a week during those 
months did you buy and use narcotics or drugs? A. I am 
unable to say. I was in such excruciating pain that I did 
as much as I could to try to get relief from the pain which 
I was suffering. 

Q. Isn’t it a fact that it was not a question of excruciat¬ 
ing pain but that you had become terribly addicted to the 
use of drugs and got it from various doctors, without tell¬ 
ing those doctors that you were getting it from other 
doctors, and that you used your back as an excuse to get it 
and that you continued to use it until you nearly wrecked 
your health. A. No, sir. 

Mr. Quinn: I submit that the question is capable of too 
many constructions; that it ought to be separated. 

The Court: Yes. 
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By Mr. Mason Welch: 

Q. Isn’t that approximately what happened? A. No. I 
was in such terrible pain that I was trying to get narcotics 
to relieve the pain, yes, in every way I could legally from 
the doctors. That is the only way that I could work. 

57 Q. Just a minute. When you got a prescription 
from Dr. White, if you needed another one why didn’t 

you go back to Dr. White instead of going to some other 
doctor? A. Well, I was going to Dr. White at the time 
and Dr. White and Dr. Reed consulted with one another. 
After I had gotten several from Dr. White, I could not get 
them from Dr. W'hite then. 

Q. Don’t you know, Mr. Callahan, that the only con¬ 
sultation between Dr. White and Dr. Reed was when they 
found out that you were getting drugs from them that 
they called each other and checked on that? A. That is 
incorrect. Dr. Reed called Dr. AVhite when he gave me the 
physical examination and sent me to Dr. Oscar Hunter for 
the blood analysis. 

Re-Direct Examination 

By Mr. Quinn: 

Q. Mr. Callahan, before you were subjected to these x-ray 
treatments and suffered, as you say, had you ever used 
narcotics in your life? A. No, sir. 

Q. Had you ever taken injections of narcotics in any 
form? A. No, sir. 

Q. Had you ever taken them in any form other than by 
injection? A. No, sir. 

Q. In any way whatsoever? A. No, sir. 

Q. Morphine or anything else? A. No, sir. 

Q. Did Dr. Merritt w’hen he subjected you to these 

58 x-ray treatments and told you they were proper for 
you, did he ask you as to whether or not you had ever 

been addicted to narcotics? A. No, sir. 

Q. Did lie make an examination to determine whether 
you were a nervous wreck, or anything of that sort? A. 
No, sir. 

Q. Did Dr. Merritt, when you went to him after going to 
Dr. White, complain to you that Dr. AVhite had given you 
improper treatment? A. Did Dr. Merritt complain to me 
that Dr. AATiite had given me incorrect treatments? 

Q. Yes, sir. A. No, sir. 
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Q. Did he know that you were going; to Dr. White before 
you first went there? A. Yes, sir. 

Q. Had you mentioned Dr. White’s name to him? A. 
Among the group that I spoke of ? 

Q. What did he say about Dr. White? 

The Court: You have gone all over that, Mr. Quinn. 

Mr. Quinn: All right. 

By Mr. Quinn: 

Q. You were asked by counsel if you had not neglected 
to do what Dr. White told you to do with reference to the 
treatment of your back and so forth. When Dr. “White 
gave you this letter, Plaintiff’s Exhibit No. 2, did he tell 
you to do anything then? A. Yes. He told me to get it 
and try it. 

Q. To get what? 

Mr. Mason Welch: (Interposing) I do not think 
59 this is proper. 

Mr. Quinn: I am not going to go into the con¬ 
tents of the letter, but I just want to ask him if there were 
any suggestions to getting what was mentioned in the letter. 

A. I did. 

Q. That was in December, 1936? A. That is right. 

Q. From the time that you followed his directions with 
reference to the thing that is mentioned in the letter, did 
you use it? A. Yes, sir. 

Q. And did you continue to use it while you were at the 
sanitarium? A. Yes, sir. My mother brought it out to me. 

Q. And at the sanitarium you said there was some im¬ 
provement in the condition of your back? A. Yes, sir. 

Q. Dr. Collins, whom you have mentioned, is he an asso¬ 
ciate of Dr. White? A. Yes, sir. There is a Dr. Collins 
who is an associate of Dr. White, but that is all I know about 
him. 

Q. When the prescription was referred to by Dr. Collins, 
is that the Dr. Collins who is associated with Dr. White? 
A. Yes, sir. 

Q. In other words, when you went to the office of Dr. 
White, sometimes Dr. White prescribed for you and some¬ 
times Dr. Collins? A. Yes. 

Q. And you were in such pain in the fall of 1936 that 
you got narcotics when you thought you needed it? A. 
It was either that or I could not have stood it. 
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60 Q. Did Dr. Merritt, when you went to him, around 
October of 1936, say anything to you about Dr. White 

injecting alcohol? A. He made no comment about it; no, 
sir. 

Q. Did he complain at that time that your back was in 
worse condition than when he saw it last? A. He did not 
complain. He said it was, and then he at that time cut off 
the area that you speak of with the scissors. 

Q. Mr. Callahan, what is the condition of your back 
today? A. Practically healed. It is not well by any means. 
I still have to have an operation to get well. 

Q. You have not had the operation? A. No. I have not 
been able to afford it. 

Mr. Quinn: If the court please, we are willing to exhibit 
his back to the jury at any time that they wish or see fit to 
look at it; maybe while one of the doctors are here. 

Q. Mr. Callahan, do you know where Mr. A. N. Miller is 
now? A. He is in Florida. 

Q. Did you inquire about him yesterday? A. Yes, sir. 
Q. And you found out he was in Florida? A. Yes, sir. 
Q. Before 1935, for how many years had you been em¬ 
ployed by W. C. and A. N. Miller? A. With W. C. and 
A. N. Miller, I went with them in 1923. 

Q. Was that continuous employment? A. Continuous 
service, Yes, sir. 

Q. From what years? A. 1923. 

61 Q. Until when? A. Until 1934. 

Q. Then was there a break in employment in 1934? 
A. There was a break for one year, when I went to the 
Federal Home Loan Bank Board. 

Q. What salarv were you receiving when you left the 
Millers in 1934?' 

Mr. Mason Welch: 1 object to that. 

The Court: Yes. I think the question is what he was 
earning after the second term of service. 

Mr. Quinn: I want to show what he got when he came 
back, to show the man’s condition and his ability. 

The Court: You may ask him if you will connect it up. 
Mr. Quinn: Yes, your Honor, I will connect it up. 

Q. Was it 1933 that your employment was discontinued? 
A. 1934. 
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Q. It was in 1934 that you went back to them ? A. I left 
in 1934 and came back to them in 1935. 

Q. What time in 1935? A. I left in May in 1934 and I 
came back in May of 1935, approximately one year. 

Q. What salary did you get when you went back to them 
in 1934? A. In 1935? 

Q. In 1935, yes. I beg your pardon. A. $6,500. as an 
officer and a bonus in addition to the $6,500. salary. 

Bv Mr. Mason Welch: 

Q. A bonus in addition to the $6,500. salary? 

62 By Mr. Quinn: 

Q. Did you seek the position in 1935, or did they seek 
you? A. They came after me. 

Q. You stated that you would get a salary of $6,500. a 
year and a bonus when you went back in May of 1935. 
What were you getting in December, 1935, when you first 
started to get these x-ray treatments? A. The same 
amount, $6,500. a year and a bonus at the end of the year. 

Q. After you were requested by A. N. Miller to find other 
employment, were you able to get other employment? A. 
Yes, sir. 

Q. With whom? A. The Home Owners Loan Corpora¬ 
tion. 

Q. How much salary did you get there? A. $4,500. 

Q. Your answer is that your salary was $4,500? A. Yes. 
Q. Counsel asked you about some additional bill of Dr. 
Bliss. I show you these further checks, four in number, 
and ask you if they are your checks made payable to Dr. 
Bliss? A. Yes, sir; they are all mine. 

Q. Were they for treating you or for prescribing for 
you? A. Yes, sir. 

Mr. Quinn: I would like to offer these in evidence. 

(The four checks were thereupon received in evidence 
and marked as Plaintiff’s Exhibit No. 11.) 

Re-Cross Examination 

63 Q. All of these cheeks appear to be dated sub¬ 
sequent to the time you came out of the sanitarium? 

A. They may have been. 
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Q. You said to Mr. Quinn just a moment ago that you 
got all of these narcotics in order to get relief from the 
pain in your back. Isn’t it a fact, that during the time 
you were in the sanitarium, your back was just treated 
with salve and that you were not given any narcotics and 
that you got along very well and your back improved while 
you were in there? Isn’t that the fact? A. I was not given 
narcotics in the sanitarium; no, sir. 

Q. Your treatment in the sanitarium was really to try 
to overcome your condition and to readjust yourself, your 
personality and all, because of what narcotics had done to 
vou. Isn’t that right? A. Probablv so. 

Q. And the first few days that you were there you tried 
to get out in order to get more narcotics. Isn’t that cor¬ 
rect? A. I tried to get out of there. 

Q. And you tried to have your chauffeur bring narcotics 
to you, didn’t you? A. No. 

Q. You did not? A. No. 

Q. That was a period of about three weeks, was it, that 
you w’ere there? A. It was somewhere about that. I do 
not think it was fully three weeks. 

Q. That treatment in your stay there did help you very 
much? A. What is the question? 

64 Q. You have not used narcotics and drugs to the 
same extent since then, have you? A. No, sir. 

Q. And you did not immediately after coming out of 
there, did you? A. Did not immediately what? 

Q. Use drugs and narcotics? A. I did not use them at 
all after coming out of there. 

Q. But after you came out of there and stopped using 
them you built your weight up again, didn’t you? A. My 
weight began to pick up. 

Q. What do you weigh now ? A. In the one hundred and 
seventies. 

Q. And actually, recently, you have been trying to keep 
your weight down again, haven’t you? A. I suppose you 
might say so. 

Q. Mr. Callahan, on your direct examination you said 
that you left the employ of N. C. and A. N. Miller because 
of your condition. Just when was it that you left their 
employ? A. 'When was it? June 15,1937. 
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Q. All during this period, from September, 1936, to Jan¬ 
uary, 1937, you referred to yesterday by saying, substan¬ 
tially, that you were nearly frantic all of the time and a 
raving maniac; do you remember using those words? A. 
I think I do; yes, sir. 

Q. Well, that wasn’t so after you came out of the sani¬ 
tarium in January or February, 1937, was it? A. I was 
better, but I was still in a great deal of pain. 

65 Q. During the period that you described your self 
as being practically a raving maniac when you were 

let out of their employ, did any one say anything about 
letting you out of your employ? A. Not to me; to my wife. 

Q. Will you tell us the last date on which you went to 
Doctor Merritt for treatment or for narcotics or otherwise? 
A. A day or so prior to the week-end over Labor Day in 
1936. That is as near as I can arrive at it. 

Q. September, 1936? A. Labor Day was the first Mon¬ 
day in September. It may have been the last day or two 
of August or the first day or two of September. 

Q. 1936? A. Yes, sir. 

Re-Direct Examination 

Q. You said, Mr. Callahan, from the spring of 1936 to 
January, 1937, during that time that you were in such great 
pain and practically a raving maniac, that no one said 
anything to you about leaving your job at Miller Brothers; 
is that correct? A. Correct. 

Q. When was it that any one first did say anything to 
you about giving up your job directly to you? A. About 
the last few days or the first day or two in June of 1937. 
Q. And who spoke to you about that ? A. Allison Miller. 

Re-Cross Examination 

Q. Allison Miller is A. N. Miller? A. Yes. sir. 

66 Q. He is the gentleman Mr. Quinn asked you if you 
knew where he was ? A. And I alluded to as being in 

Florida. 

Q. Did you know he was in Washington last week? A. 
Did I know he was in Washington? 

Q. Yes, sir. A. I knew he had been back and forth from 
Florida, but I don’t think I did. 
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Q. Did you ever try to get in touch with him until Court 
adjourned on yesterday concerning this case? A. No, sir; 
because it has been postponed so many times. I didn’t ask 
anybody, and I didn’t try to get in touch with him until 
I found that it was definitely going on. 

Q. You never tried until after Court adjourned yester¬ 
day; did you? A. I left that to my counsel. 

Q. I said you never tried to get in touch with him until 
after Court adjourned yesterday; did you? A. I haven’t 
tried. 

Dr. Joseph P. Shearer having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Doctor, your name is Joseph P. Shearer? Will you 
please spell it for the reporter? A. S-h-e-a-r-e-r. 

Q. Where is your office, Doctor? A. The Farragut Medi¬ 
cal Building. 

Q. Are you a general practitioner in the District of Co¬ 
lumbia in medicine? A. No, sir; I am a surgeon. 

Q. Specializing in surgery? A. Yes, sir. 

67 Q. From what school did you graduate? A. Johns 

Hopkins, 1917. 

Q. After graduating in 1917, did you take any special 
work ? 

Mr. Mason Welch: If the Court, please, we concede that 
Doctor Shearer is fully qualified and of high repute locally. 

By Mr. Quinn: 

Q. Have you been conducting the practice of your profes¬ 
sion since 1917? A. Since 1922. 

Q. Between 1917 and 1922, what were you doing? A. 
I suppose you would call it post-graduate work in surgery. 

Q. In what hospitals? A. Well, Johns Hopkins—shall 
I enumerate them all? 

Q. Yes. A. George F. Gisinger Hospital and the Flor¬ 
ence Infirmary in Florence, South Carolina. 

Q. And Johns Hopkins? A. Yes, sir; two years there, 
and at the other places three years. 

Q. Now, Doctor, in 1937, did Mr. Morgan Callahan come 
to you—under your care? A. Yes, sir. 
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Q. Do you remember what date it was that you first saw 
him professionally? A. The 5th. of February, 1937. 

Q. The 5*th. of February, 1937? A. Yes, sir. 

68 Q. And did you examine him at that time? A. 
Yes, sir. 

Q. Did you examine his back? A. Yes, sir. 

Q. What did you find? A. I found he had an open wound 
at the base of his spine. This open wound was approxi¬ 
mately two inches in diameter according to my records. 

Q. What was the nature of the wound? Describe it to 
the jury. A. It was an open wound. By open I mean there 
was no skin over the wound. There was a great deal of 
redness and swelling around the skin surrounding the 
wound, and the base was covered with a very thick, almost 
cartilaginous type of tissue. I mean the base of the wound 
itself. 

Q. And did you get from him a history of his difficulties? 
A. I did. 

Q. What history did you get from him? A. The history 
I obtained from him was that he had a cyst at the base of 
his spine, for which the had received x-ray treatments. 

Q. And then did he tell you what had developed after 
he had received x-ray treatments? A. This condition de¬ 
veloped after treatment—this open wound which according 
to his history had been very much worse than at the time I 
saw him. 

Q. Now what was the condition in that wound with refer¬ 
ence to tissue? A. I don’t think I quite understand your 
question. 

Q. Was there dead tissue or live tissue? A. The open 
part of the wound had dead tissue in it. 

69 Q. Doctor, did you diagnose his trouble and reach 
a conclusion as to what that condition was caused 

by? A. I did; yes. 

Q. And what conclusion did you reach? A. My conclu¬ 
sion at that time, from his history, was that it was caused 
by an x-ray burn. 

Q. To what degree? A. It was bound to be a third de¬ 
gree—the type it was would make it a third degree burn. 

Q. Now, was there any condition of necrosis there around 
that wound? A. No necrosis around the wound; it was in 
the depth of the wound. 
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Q. Now, what is necrosis, Doctor? A. It is dead tissue. 

Q. Dead tissue? A. Yes, sir. 

Q. In dealing with a cyst, can you tell, Doctor, just how 
the rays are supposed to affect the area in order to bring 
about a cure? 

Mr. Welch: I would make a further suggestion. There 
may be numerous kinds of cvsts. If he knows what kind 
this was. 

A. I don’t know anything about the x-ray on a pilonidal 
cyst. 

By Mr. Quinn: 

Q. Do you know whether it is supposed to burn the cyst? 

Mr. Welch: He has already stated he didn’t know. 

The Court: Yes. 

By Mr. Quinn: 

Q. Did you prescribe for Mr. Callahan after he 
70 first came to see you? A. Yes; I prescribed for him 
at home and had him return for some office treat¬ 
ments. 

Q. What was your bill for those services—for those office 
treatments? A. It was between $75 and $100. I can give 
you the exact amount if you wish. 

Q. I would like the exact amount of the bill. A. May I 
refer to my records. (Examining records.) $89.00. 

Q. $89.00. A. Yes, sir. 

Q. When did you last examine this area that you have 
described? A. It was sometime around the 1st of Febru¬ 
ary, 1938. 

Q. What was its condition at that time? A. Well, there 
was improvement. It was very much better than at the 
time I first saw him. I had him under my care just a 
year, and it was very much better, in that the size had de¬ 
creased from approximately two inches in diameter to about 
%ths of an inch in diameter. 

Q. Was it still open? A. Yes, sir. 

Q. That is, discharging? A. Yes, sir. 

Q. And what did you prescribe for him as treatment? 
A. My treatment was that I gave him some ointment to 
use himself at home, and then when he came into the office 
for treatment I curetted and scraped the wound out and 
stimulated it so that it would heal over. 
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71 Q. Doctor, did you reach the conclusion as to what 
was necessary to be done in order to correct that 

condition and to bring about a permanent relief? A. Yes; 
in fact I advised the patient before I finished treating him 
what I thought should be done. 

Q. What, in your opinion, should be done? A. I told 
him the only thing to cure it was for him to have skin 
grafted. 

Q. To have a surgical operation performed around that 
area and to cut out the old tissues and to have new skin 
grafted there? A. Yes, sir. 

Q. And what would such an operation cost? A. The op¬ 
eration. 

Q. Including hospital expenses—hospitalization. A. 
Well, I would say that it would cost, including hospitaliza¬ 
tion, surgeons’ fees, and all, $400.00 as a minimum. 

Q. You still think that it is necessary to perform such an 
operation? A. I did at the time I saw the patient—the 
last time. 

Dr. E. A. Merritt,, a witness produced on behalf of plain¬ 
tiff, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Quinn: 

Q. Doctor Merritt, in 1936, around in September, when 
was it that you saw Mr. Callahan? A. I didn’t see him in 
1936. 

Q. You didn’t see him at all in 1936? A. The first time? 

Q. No; no. In September, 1936, when was it that 

72 you saw him? 

The Court: Do you know die exact date? 

By Mr. Quinn: 

Q. Do you know the exact date? A. I am not certain. 

Q. Was it the early part of September 1936? A. Yes; 
that is right, September, 1936. 

Q. Did he tell you at that time that he wanted to go to a 
surgeon? A. Yes; he asked if he might not have surgical 
consultation. 

Q. Did he tell you that he wasn’t satisfied with the prog¬ 
ress that was being made wdth his back? A. Yes, sir. 
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Q. He did? A. Yes, sir. 

Q. Did you ask him what surgeon he was going to? A. 
No, we discussed the surgeon that he might consult. 

Q. And did he name five or six? A. I think he did name 
five or six. 

Q. And was among them Doctor Shearer, Doctor Schoen- 
field, and Doctor White? A. And others. 

Q. And did you suggest to him that Doctor White would 
be all right for him to consult? A. I did. 

Q. And you know, didn’t you, that he then went from 
your office, or a day or two thereafter, and consulted with 

v 7 w 7 

Doctor White? A. I knew later. 

Q. How much later? A. Some time; I can’t say 
73 exactly. 

Q. Did you know it within a few days after that? 
A. I did. 

Q. Within a few davs after he left vour office vou knew 
he had gone there? A. I did. 

Q. Did you learn it from Doctor White? A. I don’t 
know. 

Q. Did you learn it from Mr. Callahan? A. I learned it 
from some reporter (report) around the hospital. 

Q. By that do you mean Garfield Hospital? A. Yes, sir. 
Q. Isn’t it a fact that Doctor White sent him back a few 
days after that with instructions to make an x-ray because 
the spine was exposed? A. No, that had already been 
done. 

Q. When was it done? A. On the 9th of September. 

Q. Wasn’t that after he had gone to Doctor White? A. 
I believe not. 

Q. Have you any record to show that he had paid you a 
visit before the 9th? A. I presume I have; yes, sir. 

Q. Will you get that record, please. 

(Witness produced record from counsel.) 

A. (Examining record): 9-10-36. 

Q. 9-10-36? A. September 10, 1936. 

Q. That was the date when the x-ray was taken? A. 
That is right. No, wait a minute. (Examining records 
again). That is the date it was reported. 

Q. That it was reported! A. That is right. 


74 



CHRISTIE ET AL. VS. CALLAHAN. 


51 


Q. What is customary with reference to taking an 
x-ray and reporting it? A. We take it the day before and 
report it the following day. 

Q. So that the x-ray was taken on the 9th? A. Right. 

Q. And the report—that is, the reading of the x-ray 
would go in on the 10th.? A. Right. 

Q. Will you let me see that entry concerning that x-ray? 
A. Yes, sir (Handing document to counsel.) 

Q. (Examining document.) You knew that he was to 
see Doctor White when he left your office some time in the 
early part of September? A. T knew he was going to con¬ 
sult a surgeon, Sir. 

Q. And Doctor White was the one you had suggested? 
A. Well, no. I named him as one of the surgeons that I 
would recommend. 

Q. Yes. And he told you he would go to Doctor White, 
didn’t he? A. No, sir; he did not. 

Q. But a few days later you learned he had been to 
Doctor White? A. Right. 

Q. And after he was to see you on the 4th of September 
and the 9th of September, when was it with reference to 
those dates that you knew he had been to see Doctor White? 

A. Well, it was after that of course. 

75 Q. What is that? A. After that, of course. 

Q. I notice on your record he was in to see you on 
the 4th of September; is that correct? A. Does the record 
show that? 

Q. The records shows the 4th of September. 

(Showing document to witness.) (Reading)—Small ul¬ 
cer, filling in gradually from bottom. Still has considerable 
pain, which is sharp like a toothache, but does not last long. 
Return in one week. Carbonated vaseline; what is that? 
Ounces 2 M. Grains 20. A. Yes; 20. 

Q. Were you still giving him cocaine at that time? A. 
Twenty grains of cocaine to 2 ounces of vaseline—as an 
ointment for local use. 

Q. I ask you if it wasn’t between the 4th and 9th that 
Mr. Callahan went to Doctor White and came back to you 
and told you that Doctor White wanted an x-ray picture? 
A. No. 

Q. Between the 4th and the 9th that he went to Doctor 
White ? A. I presume that is true. 
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Q. And didn’t he send him back between the 4th and the 
9th, and he told you that he had been there and told you to 
take an x-ray picture? A. I took an x-ray picture before 
he went to Doctor White. 

Q. You said, you presume between the 4th and the 9th, 
and your report here shows that the x-ray report was made 
on the 10th, and you said it was customary to make the x- 
ray the day before the report was rendered. A. The 

76 actual x-ray report is in the possession of my coun¬ 
sel, if he will produce it. 

The Court: The report—not the picture itself? 

The Witness: No, the picture is there too. 

Bv Mr. Welch: 

•* 

If you gave it to me, Doctor, I don’t remember what 
it was. 

The Court: You may step down Doctor and get it. 

(The report in question was given to the witness by his 
counsel) 

By Mr. Quinn: 

Q. And that date, Doctor, is the 10th of September, isn’t 

it? A. (Examining document): It is. 

Q. That is the date of the report? A. Right. 

Q. And was the x-ray taken the day before, on the 9th? 

A. Almost invariablv the rule is that it is taken the dav be- 

•> • 

fore, because of the drying of the films overnight. 

Q. I asked you a moment ago if it wasn’t between the 
4th and the 9th that Mr. Callahan came back to you and 
told you he had been to Doctor White? A. Not to my 
knowledge, Sir. 

Q. Well, how soon was it after the 9th that you learned 
that Mr. Callahan had been to Doctor White? A. I don’t 
remember; 1 don’t recall. 

Q. Did you ever talk to Dr. White? A. Some time later; 
yes, sir. 

Q. I mean within a few days after M r. Callahan had been 
to see him? A. No, sir. 

77 Q. Did you ever talk to him shortly after the x-ray 
was taken? A. Not to my knowledge. 

Q. Did Doctor White ever call you up and inquire if it 
was all right to go in on the case? The case you had been 
treating? A. No, sir; he never did. 
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Q. Isn’t that the customary thing for a Doctor to do? A. 
Yes, sir. 

Q. Well, he didn’t do it in this case? A. No, sir. 

Q. Would you say it was before the 15th of September 
that you learned that Dr. White had been treating him? A. 
I don’t know, Sir. 

Q. I notice here Doctor that on the 5th of October you 
have an entry made, “Trophic ulcer midline sacrum with 
undurated zone on either side, due to some injected sub¬ 
stance for local anesthetic; has been seen and treated by 
Dr. White. Subject consulted Dr. White without our 
knowledge, and some one injected some substance into the 
lesion on either side with the idea of controlling pain. This 
has increased size of trophic ulcer, and it now appears that 
a considerable area of the soft parts will slough out. The 
ulcer now measures 4x5 cm.” 

Q. What is that in inches? A. 2- 1 /> cc to the inch. 

Q. Now, what was the condition of his back when he told 
you in early September that he was going to Dr. White? 
A. I suggest that I read from my record on that, if you 
don’t mind. 

(Reading) On September 4, a small ulcer, filling in 
gradually from the bottom. Still has considerable pain, 
which is sharp like a toothache, but does not last 
78 long. Will return in one week. A small ulcer. 

Q. Was that the condition when you saw him on 
September 4, as shown in Plaintiff’s Exhibit No. 1? A. No, 
sir. I don’t believe so. 

Q. Did you ever see his back in that condition (indicat¬ 
ing picture shown to witness) ? A. Oh, yes; similar to that. 

Q. When was that? A. In October. 

Q. After he had been to Dr. "White? A. Yes, sir. 

Q. And what would you call the condition that that 
wound was in as shown by that picture when you saw him 
in October, 1936? A. Again, I think I should refer to my 
record, because that is accurate. 

(Examining records): October 5, 1936, trophic ulcer; 
midline sacrum with undurated zone on either side, due to 
some injected substance for local anesthetic; has been seen 
and treated by Dr. White without our knowledge, and some 
one injected some substance into the lesion on either side 
with the idea of controlling pain. This has increased size 
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of trophic ulcer, and it now appears that a considerable 
area of the soft parts will slough off. The ulcer now meas¬ 
ures 4 x 5 cc. 

Q. Was it a trophic ulcer before he went to see Dr. 
White? A. No, sir. 

Q. It was not? A. No, sir. 

Q. Did you tell Mr. Callahan on the 5th of October, 1936, 
that it was a trophic ulcer? A. It might be considered a 
trophic ulcer. 

The Court: Will you tell the jury what that is. 

79 By Mr. Quinn: 

Q. What is a trophic ulcer.' A. Any ulcer in the body as 
a result of a disturbed nutrition, from injury to nerves— 
from any cause. 

Q. From injury to nerves? A. From any cause—infec¬ 
tion or from anv other cause. 

•> 

Q. Burns? A. Yes; burns. 

Q. And trophic ulcers often result from x-ray burns, do 
they not ? A. Oh, yes. 

Q. Was the condition you saw him in after he had been 
to see Dr. White such as indicated necrosis? A. Un¬ 
doubtedly. 

Q. Undoubtedly? A. Right. 

Q. Well necrosis is one of the conditions to guard against 
in giving x-ray; isn’t it? A. Certainly. 

Q. And an overdose of x-ray will cause necrosis? A. It 
will. 

Q. And an overdose of x-ray will cause a trophic ulcer? 
A. It will. 

Q. And trophic ulcer often precedes necrosis; doesn’t 
it? A. Oh, you are talking about the same thing. 

Q. They are practically the same thing? A. Yes. 

Q. As I understand it, Doctor, referring to vour second 
plea in this case, it is your contention that when you saw 
Mr. Callahan on September 4th., 1936, that this ulcer was 
getting better, and getting smaller, and that between 

80 that time—between September 9, 1936, and the time 
when you saw him around the 1st. of October, after 

he had been to see Dr. White, the condition had become 
worse and there was a trophic ulcer area much enlarged 
and necrosis had set in ? A. That is true. 
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Q. That is true? A. Yes. 

Q. And you, by your plea, contend, do you not, that his j 
condition then, in October, 1936, was due to treatment got¬ 
ten elsewhere, and not due to x-ray? A. Exactly so. 

Q. That is what you contend? A. Yes, sir. 

Q. Do you know of any one else lie had been to for treat¬ 
ment of that area between September, 1936, and October, 
1936, except Dr. White? A. I know he had been to other 
physicians, but whether for treatment of that area or not, 

I do not know. 

Cross-Examination 

By Mr. Welch: 

I 

Q. Doctor, you were asked if one of the things to be 
guarded against in the administration of x-ray is burning ; 
or the causing of necrosis? A. There are two different 
situations, Mr. Welch. 

Q. Will you explain, please? A. You don’t guard against 
a burn. You guard against necrosis. A burn is necessary 
in most cases, where a subject is treated by radiation. 

Q. Well, in this case was the x-ray application intended 
to kill certain cells and certain conditions in the patient’s 
back? A. It was intended to destrov hair follicles. 

81 Q. Now, is it a fact that aside from x-ray that the 

injection of certain substances in the tissues will also ! 
cause necrosis? A. Certainly. 

Q. In this case was there any necrosis in the area sur¬ 
rounding the ulcer before Mr. Callahan went to Dr. "White, 
such as you found after he came back from Dr. White, or j 
after he came back to you in October? A. The situation | 
was not comparable at all. 

Q. Now by that explanation and by your plea which has j 
been referred to, do you imply that Dr. White’s treatment 
was incorrect for what he had? A. I do not. 

Re-Direct Examination 

By Mr. Quinn: 

Q. You say you guard against—you do not guard against 
the burn but against necrosis? A. Certainly. 

Q. Well, what does necrosis come from? A. What are 
you talking about. 

| 

I 

i 

l 

i 
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Q. Necrosis. What is necrosis? A. It may come from 
one thousand different things—any destructive agent will 
produce necrosis. 

Q. Does it come from a burn? A. Depending on the de¬ 
gree and the agent used. 

Q. Does it come from a third degree burn? A. By fire; 
yes, sir. 

Q. A third degree burn by x-ray? A. That is not a cor¬ 
rect terminology. There really isn’t any such thing, but 
for the purpose of expediting this examination, I will say 
ves, sir. 

82 Q. There is no such thing. No such thing as a x-ray 
burn? A. No such thing as a third degree classifica¬ 
tion. That is entirely improper. I think you are trying to 
get at the facts here. 

Q. It indicates a severe burn? A. Yes, sir. 

Q. And necrosis does come from it? A. Yes, sir. 

Q. And isn’t it a fact that you do guard against burning 
then to prevent necrosis? A. No, sir; it is not a fact. As 
a matter of fact any x-ray treatment of an intensity nec¬ 
essary to produce destruction of hair follicles will produce 
a burn. 

Q. Will it destroy tissue? A. No. 

Q. If proper treatment is given? A. No. 

Q. Like a sunburn? A. A little more than that. 

Q. Well, it will not destroy tissue if properly adminis¬ 
tered, will it? A. No—if properly administered. 

Q. Yes. A. We sometimes do it intentionally. 

Q. Well, that is in case of cancer, isn’t it—in order to 
save a person’s life or something like that? A. Well, as 
a general proposition that is true; yes. 

Q. But in radiation like a pilonidal cyst? A. Yes, sir. 

Q. If properly administered, all you get is a burn 

83 like a sunburn? A. Right. 

Q. And you do not get any destruction? A. En¬ 
tirely right. 

Q. Any necrosis. A. Entirely right. 

Q. And in October, 1936, he was in an advanced stage of 
necrosis ? A. He was indeed. 

Q. And before he went to see Dr. White he had a trophic 
ulcer, which you say was practically the same as necrosis ? 
A. But I want to say that the condition of the trophic ulcer 
had been present in this man for a good many years. 
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Q. Did he have the ulcer when he came to see you in De¬ 
cember, 1935? A. He did. 

Q. Do you call pilonidal cyst an ulcer ? A. No, sir. 

Q. You didn’t treat him for pilonidal cyst? A. I did. 

Q. Did you ever treat him for an ulcer—outside ulcer 
that developed after x-ray exposure? A. Of course the 
presence of a pilonidal cyst carries with it the implication 
or the fact that there is an ulcer. There is a sinus and an 
ulcer and a cyst—all three combined. 

The Court: You mean that is the necessary quantity of 
a pilonidal cyst? 

The Witness: You have the sinus communicated from 
the outside, and you have the ulcer, which represents the 
opening of the sinus. 

By Mr. Quinn: 

Q. When did you first notice the ulcer? A. When I first 
saw him. 

84 Q. And that was the thing you diagnosed as a 
cyst? A. No; no. Wait a minute. The diagnosis is 
pilonidal cyst, which carries with it the sinus tract, which 
communicates outside of the body, and the presence of an 
ulcer too. 

Q. Do you mention ulcer in your radiation therapy sheet, 
Doctor—until you come down to the period around Sep¬ 
tember, 1936? A. (Examining paper): Probably not, be¬ 
cause, for the reason that it is unnecessary. The presence 
of a pilonidal cyst assumes the presence of a sinus tract 
and an ulcer. The first reference here in the record (indi¬ 
cating)—well, you do not want to know that do you ? 

Q. I notice, Doctor, that on 12-23-35, during the month of 
December, 1935, you began erythema and epilating in treat¬ 
ing the area. A. That means loss of superficial hair on the 
outside. 

Q. Was his fistula injured? A. The fistula tract com¬ 
municating with the pilonidal cyst—remained just as when 
I first saw him. 

Q. That is where the discharge comes out from the cyst? 
A. That is right, Sir. 

Q. But outside of this difference over the question of 
ulcer you would say, wouldn’t you, that necrosis would re¬ 
sult from an overdose of x-ray? A. It certainly would. 
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Q. Yes. And the necrosis is destruction of tissue or bone? 
A. It is that. 

Q. He didn’t have any necrosis when he saw you 

85 last, on September 9, 1936 ? A. Excepting as we may 
interpret a small ulcer as being a necrotic zone. 

Q. And the condition you found in the early part of Oc¬ 
tober after he had been to Dr. White was definitely nec¬ 
rosis, wasn’t it? A. Unquestionably. 

Q. And you think that necrosis came from some treat¬ 
ment that he got between the time you saw him on Septem¬ 
ber 9, and the time you saw him again on October 3rd.? 
A. I have no doubt about it. 

Q. You have no doubt about it? A. None whatever. 

Q. What kind of treatment do you thing would have de¬ 
veloped the necrosis in that time? A. Any injected agent, 
any undue infection, any injury, such as a blow—a severe 
blow, or the use of any destructive agent on the outside of 
any kind. 

Q. And if there was a third degree burn that would have 
caused it, wouldn’t it? A. Bight. 

Q. The sort of burn Dr. Shearer described would cause 
that necrosis? A. He made a very accurate description; 
yes, sir. 

Q. You are the only one who subjected him to x-ray 
treatment that would cause a third degree burn? A. I 
wouldn’t admit that. 

Q. You are the only ones? A. Only ones so far as I know. 

Q. With x-ray? A. Yes, sir. 

86 Re-Cross Examination 

By Mr. Welch: 

Q. Did your x-ray treatment, Doctor, cause a third de¬ 
gree burn? A. Certainly not. 

Q. (Demonstrating on blackboard): If this is the spinal 
column, looking at it from the side, and this is the surface 
skin, we have in here hair follicles, in that thing that is re¬ 
ferred to as a pilonidal cyst? A. Right. Wait a minute. 
That cyst may contain other things besides hair follicles, 
but it usually does contain that. 

Q. The fistula tract is the tract coming out here (indi¬ 
cating) from the cyst area to the surface? A. It has to 
escape somewhere and it burrows its way through. It may 
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be very irregular and it may follow a very circuitous 
route. 

Q. What escapes through that? A. Debris and substance 
that normally exists in hair follicles, which is oil and serum 
in cells, which accounts for the eruptions. 

Q. Now this (indicating) is the surface end of the fistula. 

Is this what you refer to as the ulcer? A. Right. 

Q. You call it a trophic ulcer. Do I understand from your 
testimonv that when the cvst throws off these substances 

V * 

and breaks open surface skin that this ulcer area to which 
you refer is necrotic—dead tissue? A. That is right. 

Q. And this ulcer was necrosed when he came to you? 

A. For a small area; yes, sir. 

87 Q. Now, in September, 1936, take this area sur¬ 
rounding the ulcer, how big an area did you treat 

with x-ray? A. 7 x 7 cm, 49 square cm. 

Q. 7 x 7 this way (indicating) ? A. Yes, sir. 

Q. Now, the area surrounding the necrosed ulcer, was any 
of this area surrounding the original necrosed ulcer nec¬ 
rosed or dead when he was at your office on September 9th.? 

A. Certainly not. 

Q. Could you tell from looking at his back when he came 
back in October where the injected substance had been 
made—where the injection had been made? A. Not ex¬ 
actly, except to state it didn’t represent the original area 
treated. 

Q. Now, from your knowledge and experience with the 
administration of x-ray, can you tell the Court and the jury 
if the x-ray had caused the necrosis how much area treated 
would have been necrosed ? A. 49 square cm. 

Q. In other words, if the x-ray had caused it, all would 
have been necrotic? A. Right. 

Q. Was that the condition when he came back to you? 

A. It was not. 

The Court: Why would that be so, Doctor? 

The Witness: Because of the fact, Judge, that area 
treated was 7 x 7, 49 square cm. 

The Court: Then that immediate area would be burned 
too much? 

The Witness: If it was burned. 

88 The Court: If it was burned ? 

i 

j 

i 

! 
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The Witness: There would have been a differ¬ 
ence, your Honor. The physicists tell us that there would 
be a small percentage. The difference is negligible. 

By Mr. Welch: 

Q. Would this (presenting instrument to witness) aid 
you in answering the Court’s question? A. This is the 
comb (cone) that is fastened on the jiart which represents 
the area 7x7. That is hung against the area treated. 
This is bakelite; so the area treated is exactly the area 
every time. It can’t be altered by any act of ours. It is 
always the same. 

Q. Well, I don’t think you have turned this so the Judge 
can see it. Is this the part up against the treated area 
(indicating face of instrument) ? A. Yes; that is right. 

The Court: Demonstrate it so that the jury can see it. 

The Witness: I am sorry. I thought only the Court was 
interested. 

By Mr. Welch: 

Q. This is a standard instrument? A. It is. It is the one 
that was used on Mr. Callahan. 

Re-direct Examination 

By Mr. Quinn: 

Q. This ulcer you spoke of as being associated with the 
cyst, was that different from the ulcer that you referred to 
as being a trophic ulcer, in September, 1936? A. It was 
the original ulcer that I saw. 

Q. Well, the trophic ulcer you referred to as of Septem¬ 
ber, 1936, is entirely different. You say the ulcer is 
89 associated with the cyst? A. No; no sir. It isn’t 
entirely different at all. It is merely a little more 
apparent. 

Q. Do I understand you to say that if a narcotic condi¬ 
tion is due to a burn that the tissue on the entire area 
exposed to the rays would be burned? A. That is right. 

Q. Would be destroyed? A. Right. 

Q. Would be equally destructive all around? A. Not 
quite, but for all practicall purposes it is. If we are talk¬ 
ing from the standpoint of the Bureau of Standards, it 
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isn’t the same effect—from the standpoint of practical ap¬ 
plication of x-ray it is the same thing. 

Q. Wouldn’t the degree of the burn depend upon the 
condition of the tissues and the skin—of the area to which 
you have exposed the rays? A. To a certain extent; yes. 

Q. And if this area in here (indicating) the tissue was 
in one condition and the area around here (indicating) was 
in another condition, you might get the necrosis here and 
none here (indicating)? A. Well— 

Q. Isn’t that the fact? A. Well, if you will make an in- 
teligent question, I will answer it. 

Mr. Quinn: Very well; you ask the question. 

The Witness: Isn’t it a fact that infected tissue is a 
little more sensitive to radiation? 

By Mr. Quinn: 

Q. If this area here were infected (indicating), this is 
the area that you would want to treat? A. Right. 

90 Q. You have to take into consideration the condi¬ 
tion of that tissue, do you, in measuring the amount— 
A. (Interposing) We do not have to take that into consid¬ 
eration very much, because the difference isn’t great. But 
there is more effect to be noted following any x-ray ex¬ 
posure of infected tissue, we will say, than of ordinary 
skin. 

Q. Whether you give it little or much? A. Right. 

Q. So this area should be necrosed while this area here 
not? A. Right. It already was necrotic. 

Q. You mean necrotic because of the cyst there? A. Yes, 
in the first place; yes. 

Q. Do you think the necrotic condition that you noted 
after he had been to Dr. White was due to the cyst? A. 
Well, indirectly. 

Q. What do you mean by indirectly? A. It was the be¬ 
ginning of the story. 

Q. But if there hadn’t been any x-ray of the cyst between 
September and October as indicated, there wouldn’t have 
been that necrosis would there? A. Well, the necrotic zone 
would have been confined to the size of the opening of the 
sinus tract. 

Q. That is the cyst itself? A. No, it is the opening. 
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Q. Well, to the opening. It would not have been anything 

like vou saw there when he returned from Dr. White in 
•> 

October ? A. Indeed there would. 

Q. If he had not had the x-ray? A. If he had not had the 
x-ray. 

91 Q. Your idea is that necrosis was due to the injec¬ 
tion that some one else gave him? A. Right. 

Q. All right. 

Dr. Charles Stanley Wliite, a witness produced on behalf 
of plaintiff, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Quinn: 

Q. Your full name is Charles Stanley White? A. Yes, 
sir. 

Q. Do you specialize in surgery? A. I do. 

Q. And you have been practicing such profession for 
how many years ? A. Since 1908. 

Q. And you have been connected with a great many hos¬ 
pitals? A. Locally; yes, sir. 

Q. Doctor, in 1936, did Mr. Morgan Callahan come to you 
as a patient? A. Yes. 

Q. And have you got the date when he first came to see 
you? A. Yes, sir. September 9, 1936. 

Q. And did you get a history from Mr. Callahan as to 
his complaints ? A. Yes, sir. We had a brief history. 

Q. What was that history? A. He said that the previous 
winter he had some pain over the lower end of the spine; 
that he had received some x-ray treatments for it. That 
he had been away to the coast—Ocean City, I think 

92 it was—for a rest, then he came back and stopped in 
Baltimore to consider the advisability of the re¬ 
moval of this ulcer he said he had. He said he was advised 
there to have it done, and he came to see me to get addi¬ 
tional advice. 

Q. Now, did you take him under your professional care 
at the time? A. Yes, sir; I saw him then and treated him 
off and on for quite a period. 

Q. Did he tell you he had been a patient of Dr. Merritt? 
A. Yes, sir. 


CHRISTIE ET AL. VS. CALLAHAN. 


63 


Q. And that he had been to Dr. Merritt before coming 
to you? Shortly before? A. Yes, sir. 

Q. Did you talk to Dr. Merritt about Mr. Callahan? A. 
Well, we called up Dr. Merritt’s office. I don’t know whom 
we talked to exactly. Told him the situation; that Mr. 
Callahan had been in and had told us his trouble, and we 
would like to refer him back to him. 

Q. Did you call him up the same day? A. Call who up? 

Q. Call up Dr. Merritt’s office? A. I called the office, 
yes. I can’t say I talked to him personally. 

Q. You reported it to some one in the office ? A. We re¬ 
ported that he came without being referred, and we thought 
the proper thing was to ask if it was all right to go ahead 
with treatment. 

Q. That is the customary and ethical thing among doc¬ 
tors before another doctor comes into a case? A. That is 
what we do; yes. And it is customary. 

Q. Do you know whether it was the same day or a 
93 day or so later. A. I don’t recall that. 

Q. What was the condition of Mr. Callahan’s back 
when he came to see you? A. He had an ulcer there—lack 
of tissue; a hollow place you would call it. We made a 
memorandum—1 inch in one direction by % inch in an¬ 
other; outside had a red area about 2 inches around, on 
the outside of the open place. The open place was a hole 
you might call it. 

Q. That was 1 inch by % inch. A. (Examining records). 
That is what I have here. 

Q. And outside that area there was another area of 
about 2 inches. A. All together we put it down as 3 to 4 
inches, from outside to outside. 

Q. Now, this hole, this area that was 1 inch by % inch, 
was that what you call a necrotic condition? A. Well, it 
was an ulcer, sloughed out. Nothing necrotic about it then. 
It looked inflamed. 

Q. And what vras the condition of the spine? A. (Exam¬ 
ining document). My record is we sent him back to Dr. 
Merritt to have an X-ray of the lower end of the spine 
made. 

Q. Your last answer was that you sent a letter to Dr. 
Merritt to have an X-ray picture of your spine ? A. Of the 
lower end of the spine, the portion known as the coccyx. 
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Q. Is that the portion of the spine under this area? A. 
Yes, sir. 

94 Q. And what was your purpose in sending him back 
for that picture? A. We felt there might have been 

some diseased tissue, and it might require some treatment. 

Q. Did Mr. Callahan bring the picture back to you? A. 
I don’t know except that we have a negative of an injured 
or diseased coccyx. 

Q. Have you the X-ray picture? A. No, sir. 

Mr. Quinn: (To counsel for defendants) Have you 
gentlemen the x-ray picture? 

Mr. Mason Welch: We have one x-ray picture. 

Mr. Quinn: I mean the one taken at the request of Dr. 
White ? 

Mr. Mason Welch: We have the x-ray picture of his 
back Dr. Merritt says he took, (handing picture to counsel 
for plaintiff). 

By Mr. Quinn: 

Q. What was the date Mr. Callahan came to see you? 
A. The first date was September 9, 1936. 

Q. Did you send him back for the x-ray immediately, that 
same day ? A. I can’t recall whether I did or not. 

Q. I notice that, Doctor, these x-ray plates are dated 
9/10/36. That is the day he came to see you? A. Yes, sir. 

Q. What do those dates on the x-ray indicate, the date 
they were taken? A. I presume so. I don’t know the sig¬ 
nificance. 

Q. I notice you have a note on the x-ray plate of an 

95 x-ray of a sacrum for infection of the coccyx? A. 
Yes, sir. 

Q. What treatment did you give Mr. Callahan? A. Mr. 
Callahan was suffering a great deal of pain, and we used 
all sorts of measures for relieving his pain, various kinds 
of antiseptics and sedatives to stop the pain. The pain 
was so intense that he required some sedatives that it was 
almost intolerable, and he could not take them. 

Q. What did you prescribe for sedatives? A. I think 
some codine. I have some recollection of that. 

Q. When you sent him back to Dr. Merritt, did you talk 
to Dr. Merritt about the case at that time. A. I presume 
so, but, I could not recall the conversation, but, I gave him 
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circumstances, and I think a brief history of the case as I 
got it. 

Q. What diagnosis did you make of the case? A. We put 
down an infected area and x-ray burn, and a question mark 
after it. 

Q. From the history that you got from him as to his con¬ 
dition when under the treatment, and subsequent develop¬ 
ments when you saw him, did you diagnose the case as an 
x-ray burn? A. No, sir, I did not. 

Q. But you diagnosed it as an x-ray burn with a question 
mark? A. Yes, sir. 

Q. Did you treat him accordingly for x-ray burn? A. I 
treated him for pretty near anything I could think of, for, 
he did not respond to treatment at all. 

Q. Did you treat him for x-ray burn? A. I treated him 
for infection, and anything that could possibly refer to 
x-ray, for I did not know the cause and I was grasping 
around for anything that could give relief. 

96 Q. I show you a letter which has been marked 
Plaintiff’s Exhibit No. 2, dated December 4th, 1936. 
A. Yes, sir. 

Q. Did you at that time when you received that letter 
consider Mr. Callahan had an x-ray burn? 

Mr. Mason Welch: We object, if the Court please. 
What is the purpose; is counsel proposing to impeach his 
own witness? 

Mr. Quinn: I have a right to refresh his recollection. 

Mr. Mason Welch: He has not asked that his recollec¬ 
tion be refreshed. 

The Court: The question was, after he had seen that 
letter he considered Mr. Callahan had an x-ray burn. He 
can explain that. 

By Mr. Quinn: 

Q. Can you explain that? A. I don’t know whether he 
had an x-ray burn or not. 1 saw that there was some sun 
burn matter, and in fact this gentleman had something that 
would come under x-ray, and I talked to Dr. Merritt about 
getting some salve for treatment of x-ray. 

Q. You talked to Dr. Merritt? A. I mentioned it to 
him and asked if he knew about it. 
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Q. Then you wrote or you asked Dr. Collins where you 
could get that product? A. Dr. Collins makes it because 
he had an exhibit in Baltimore, and he explained ethically 
the manner in which he produced this particular salve. 

Q. Then after receiving back an answer directing where 
you could get the stuff for x-ray burn, did you give the 
letter to Mr. Callahan ? A. I guess I did. I don’t 

97 know what else became of it. I think I may have 
given it to Mr. Callahan or he may have gotten it 

from me. 

Q. Do you recall you gave it to him so that he could go 
to the drug store mentioned and get a prescription? A. I 
think that is the truth. 

Q. You left if to him to get the stuff? A. Yes, sir. 

Q. Now, Doctor, between September 9th, 1936, the first 
date shown by your records when you saw Mr. Callahan 
and the early part of October, 1936, was there any differ¬ 
ence in the condition of that ulcerated necrobic condition in 
his back? A. I didn’t notice any particular change during 
any time we treated him. We treated him for a long period 
off and on. 

Q. In other words, his condition on September 9th was 
just about as bad as you found it on October 5th, 1936? A. 
I didn’t see any difference. 

Q. Did you do anything to that hole in his back other 
than to block any aggravation in any way in that necrotic 
or ulcerated condition than when you first saw it? A. 
No, sir. 

Q. What treatment did you give him in September 
1936? A. At no time did we do any operating. We did 
not cut anything, or remove anything, except at one time 
we injected a solution of alcohol on one side only. 

Q. How far from the infected area? A. I think it was 
in the infected area. 

Q. Did you inject it? A. We injected it, and just as we 
have done in similar cases of rectum trouble, we in- 

98 jeeted it in two places on one side only to see if it 
would give relief rather than the entire area, and it 

had no effect. It did not give any relief to the pain. 

Q. Did it cause dissolving of that diseased tissue? A. 
We could not see any difference. We only used this one 
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side. It is a thing we use in the office time and time again 
for any pain about the rectum. 

Q. What is the name of that, is it known as the Gabriel 
solution for hemorrhoid conditions? A. Yes, sir. 

Q. 1 think you testified that you prescribed certain seda¬ 
tives and narcotics? A. Yes, sir. 

Q. Do you also apply salves? A. Yes, sir, we tried many 
anesthetics to give relief and we may have accomplished 
something in the way of healing, not a great deal. 

Q. Did there come a time when he was advised to go to 
Garfield Hospital for some light treatment? A. Yes, sir, 

I think there was a time. 

Q. What was the purpose of those treatments? A. Just 
to stimulate the healing process. It is what is known as 
the diaphremic treatment. It is to stimulate the healing 
in a beneficial way. 

Q. Now, you prescribed many things for Mr. Callahan 
from September, 1936 up until December 4th, 1936, when 
you told him to get this salve Dr. Collins told you to get? 

A. I have not the dates. We treated him five or six times 
in November, and I think the same time in December, and 
the last time I saw him was in January 1937, five or six 
times in November and December and in January. 

99 Q. The last time you saw him, had there been 
some slight improvement? A. 1 thought there 
might have been. Mr. Callahan did not think so, but, I 
thought there might be. 

Q. What was his condition with reference to his nervous 
system ? A. He complained of pain, and was extremely 
nervous, and said that he could not get any sleep. I do 
not know his nervous condition. I did not visit him at 
home. 

Q. Well the condition he found in his back, would that 
ordinarily produce great pain? A. I don’t know what 
pain that would produce; it would be painful, yes, sir. 

Q. You never had it yourself? A. No, sir, and I hope 
not to. 

Q. I show you this picture identified as Plaintiff’s Ex¬ 
hibit No. 1 and ask you if that correctly portrays the 
condition of his back when you saw it in September, 1936? 

A. I don’t think it was quite as large as that when I saw 
him but it was the same location and about the same area. ! 



68 


CHRISTIE ET AL. VS. CALLAHAN. 


Q. Doctor, what have been your charges for the treat¬ 
ment that you gave Mr. Callahan on account of his condi¬ 
tion? A. I think our total charge was $90.00. 

Q. That has been paid? A. Yes, sir. 

Q. Did you reach a conclusion, Doctor, as to what was 
necessary to be done in order to bring about a permanent 
improvement of that condition on his back? A. No, I don’t 
think I did, because he was still coming to us more or less, 
and the last time I saw him we had not made much im¬ 
provement, and I at least was trying to do it. 1 

100 did think an operation was not the thing to do. • 

Q. Why not? A. 1 didn’t think he would heal if 
he was operated upon. It still looked inflamed, and it 
might make a flare up and might make it worse. 

Q. If you could heal it so that you could operate—A. 
That would be the trouble. It would depend upon how the 
healing took place. 

Q. Suppose at that time, or at any time after all of 
these years there was still some discharge from that scab 
and dripping, would you say that would present a com¬ 
plete healing? A. As long as scabs are forming there is 
not a complete healing. 

(Voss Examination 

By Mr. Mason Welch: 

Q. Doctor, many of these pilonidal cysts are treated 
surgically? A. Yes, sir. 

Q. Isn’t it a fact that some of them that are given treat¬ 
ment entirely surgical present the same sort of stubborn¬ 
ness in healing as in this case? A. Yes, sir, we had a year 
or two ago an operation on a back and it never has healed 
yet. 

Q. It does not make any difference whether the treat¬ 
ment is surgical or x-ray, some of them are not liable to 
be healed ? A. It is a question of not getting rid of the 
infection. 

Q. May J look at your record? A. Mr. Quinn has the 
record. 

Q. I understood you to give the dates that you treated 
Mr. Callahan in November and December, and could vou 
tell from your record the number of times he was 

101 in the office in September? A. Ten times. 
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Q. Could you tell from that the date that you made the 
alcoholic injection you refer to? A. Yes, sir. 

Q. When was that? A. September 22nd. 

Q. Doctor, that alcohol injection was to try to relieve 
the pain he was complaining of ? A. Yes, sir. I do not 
think it is correct to call it an alcoholic injection for it con¬ 
tains benzol and alcohol, and you cannot call it an alcohol 
injection any more than if you take a cocktail and say 
that you are drinking alcohol. 

Q. It is not straight alcohol? A. No, sir, it was not 
straight alcohol. Alcohol was in the injection. 

Q. You did not inject nupercaine down the buttocks? A. 
No, sir. 

Q. I take it that from your examination of this man, the 
resistance and the stubbornness of healing in this case 
was, or was it not just a circumstance not attributable to 
any particular thing that you know of? A. I knew nothing 
of the case prior to the time I saw him except what he told 
me. When I saw him I knew he had an infection and ulcers, 
and I did not see anything between the x-ray and the in¬ 
fection, and I am not qualified to say that the x-ray had 
anything to do with it. 

Q. Ordinarily with this kind of cyst there comes an 
eruption and ulceration? A. Yes. sir, there is a swelling 
of this cyst, and it finally breaks through, and you 
102 get an infection all around the area. 

Q. In that area of eruption, while in that condi¬ 
tion, do vou have anv necrosis in that area? A. Yes, sir. 

Q. These things are common in every one of these cases 
in the acute stage? A. Yes, sir, the infection in a verv 
acute stage goes straight down to the bone. 

Q. When you have this pilonidal cyst and it comes to 
an acute erupted stage, you actually have fistula that goes 
into the bone? A. Yes, sir. 

Q. That is where you refer to that hole in the back? A. 
We saw this sloughing where it had come out and left a 
hole. 

Q. Did I understand you to say that in the picture ex¬ 
hibited to you the hole looked somewhat larger than when 
you saw it in September? A. I thought so, although the 
picture does not make a distinct impression of the hole, 
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for the area all around it looks like a big area of inflam¬ 
mation but, it looked larger than when we treated it. 

Q. From the conditions that you saw it there when you 
treated him in September, there was nothing that would in 
any way work medically contra to the solution that you 
did inject? A. If there was, I certainly would not have 
done so. 

Q. As a matter of fact is this alcohol solution injection 
that you refer to designed and intended to bring 

103 about a cessation of pain? A. That is the only ob¬ 
ject, to relieve pain. 

Q. Nupcrcaine is what? A. That is a synthetic relief 
but it is verv brief. 

Q. Usually fifteen or twenty-five minutes? A. Yes, sir. 
Re-Direct Examination 
By Mr. Quinn: 

Q. The condition that you saw in September, 1936, was 
not just a cyst and fistula and discharge? A. I did not 
see the first part. What I saw might have been the end of 
that, but I did see a hole that sloughed, and red area 
around, and what took place before I don’t know, except 
from my examination 1 could assume, but I don’t know. 

Q. From the history that you got, and the experience in 
this case vou assumed it was an x-rav burn ? A. No, I did 
not. I assumed he had pilonidal cyst treated by x-ray. I 
didn’t know what x-ray had to do with it. I never saw but 
one or two x-ray burns in niv life, and \ don’t know the 
characteristics of x-ray burns. 

Q. You have never seen a cyst treated by x-ray ? A. No, 
sir, although I know it is done and properly done. 

Q. Doctor, what is this word down here (indicating 
to paper) ? A. It is nupcrcaine. That is a local antiseptic 
and lantoine. That is a solution used to heal wounds. 

Q. Do you inject that? A. No, sir, that is a local an¬ 
tiseptic. It is put on locally. 

104 Re-Cross Examination 

By Mr. Mason Welch: 

Q. Did you see Mr. Callahan, and did you know he was 
in a sanitarium for a while in the early part of 1937? A. I 
guess I am responsible for him being there. 
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Q. Did you see his back after lie came out? A. I don’t 
think I have seen him. When I saw him at his house on 
one occasion I recommended that he go to a sanitarium. 

Mrs. Morgan Callahan was called as a witness by and on 
behalf of the plaintiff, and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Quinn: 

Q. You are the wife of the plaintiff in this case? A. Yes, 
sir, I am. 

Q. Before your marriage to Mr. Callahan, were you a 
trained nurse? A. Yes, sir, 1 was. 

Q. Do you recall, in December, 1935, when Mr. Callahan 
underwent some x-ray treatment by Dr. Merritt? A. Yes, 
sir. 

Q. Were you present at any of those treatments? A. 
No, sir, I was not. 

Q. After these treatments were given to Mr. Callahan, 
did you have occasion to dress his back? A. Yes, sir. 

Q. How frequently would you dress the back? A. Well, 
•ii the morning and at night and through the day. 

Q. What sort of a medicine or salve did you use on the 
back, do you recall the name of it? A. Well, there were so 
many of them, Mr. Quinn, I don’t remember all of 
105 them. 

Q. Did you get any prescriptions filled? A. No, 
not myself, I did not. 

Q. Now, after you began to dress his back and after 
the last of these x-ray treatments, wliat was Mr. Calla¬ 
han’s condition? A. lie was terribly nervous, and it was 
very painful, and, of course, that hurt him terribly, and 
he was in pain all of the time. 

Q. How about his sleeping at night? A. He never slept. 

Q. Did there come a time when you gave him any injec¬ 
tions? A. Yes, sir, I did. 

Q. Do you remember just about what time of the year 
you began to give him injections, approximately? A. Well, 
I think it was around the first of the year, the first part of 
the year, 1936. 
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Q. How were those injections given? A. By hypo¬ 
dermic. 

Q. The medicines that were injected, how were they 
gotten, on prescription or otherwise? A. It was on pre¬ 
scription. 

Q. Did you see any of these prescriptions? A. Yes, sir, 
I saw some of the prescriptions, hut they were generally 
gotten from the drug store. 

Q. Who gave the prescriptions, do you know? A. Dr. 
Merritt. 

Q. How frequently would these injections be given? A. 
Well, I was supposed to give them to him in the evening 
to try to get some rest for him in the nighttime. 

Q. And T think you said you dressed his back? 

106 A. Yes, sir. 

Q. Will you tell us just how his back appeared 
when you first began to dress it, and just what progress 
was made in the healing? A. Well, after the treatment, it 
was very bad, and looked very much about like a bad sun¬ 
burn, and there was seepage under the skin. 

Q. All right, go ahead and tell us what you noticed. A. 
Well, from time to time, of course, it began to get worse, 
and began to slough off, and this dead flesh and stuff came 
out, and this place became very large. 

Q. Would you dress his back practically every night? 
A. Not every night, for he used to do some of it himself. 

Q. Were you careful in the dressing of his back? A. Yes, 
sir, I was. 

Q. Was the dressing changed frequently or not? A. 
Yes, sir, they were. 

Q. Now, in the summer of 1936, did you have occasion 
to talk to Dr. Merritt about your husband’s condition? A. 
Yes, sir, I did. 

Q. About when was that? A. About July,—around 
July. 

Q. And how did you talk to him? A. I asked Dr. Mer¬ 
ritt, I called him up to ask him about Mr. Callahan’s con¬ 
dition. 

Q. Where did you get him? A. At the Garfield Hos¬ 
pital. 

Q. What did you say to Dr. Merritt, and what did 

107 he sav to vou? A. T told him T was terriblv worried 

* » • 
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about Mr. Calahan’s condition, and asking him what 
he wanted to do about his back, or what could he do, and 
how nervous he was, and how he had been suffering, and 
he said, unfortunately that he had given Mr. Callahan too 
much burn, but he would be all right, and I wanted him to 
go on a vacation with me some time around September or 
August, and he said he would be all right by then. 

Q. You say that conversation was around July, 1936? 
A. Around the first of July. 

Q. Did there come a time when you went on your vaca¬ 
tion with Mr. Callahan? A. Yes, sir. 

Q. Where did you go? A. To Rehoboth Beach. 

Q. When was that? A. Labor Day. 

Q. 1936? A. Yes, sir. 

Q. On the way back from Rehoboth Beach, did you stop 
any place? A. Yes, sir, we stopped in Baltimore. 

Q. To see who? A. To see Dr. Hebb. 

Q. Without stating what he said, but, after visiting him, 
did you come back to Washington? A. Yes, sir. 

Q. Later on, did Mr. Callahan go to any other doctor? 
A. Yes, sir he did. 

Q. To whom? A. To Dr. White. 

108 Q. After that, did you have occasion to treat Mr. 

Callahan’s back? A. Yes, sir. 

Q. I show you this picture marked Plaintiff’s Exhibit 
No. 1, and will ask you if you were present when this pic¬ 
ture was taken? A. Yes, sir, I was. 

Q. About what time of the year was it taken? A. That 
was taken around the first of November or December. 

Q. 1936? A. Yes, sir. 

Q. Does that correctly represent the condition of vour 
husband’s back? A. Yes, sir, it does. 

Q. How docs the condition as shown in this picture com¬ 
pare with the condition in September, 1936, when he went 
to Dr. White? A. He went to Dr. White right after Labor 
Day. That was September of 1936. 

Q. How did his condition compare? A. It was just 
about the same condition. 

Q. Now, after he went to Dr. White, between the first of 
September, or September 9, 1936, and October, 1936, was 
the condition of his back the same? A. Yes, sir, it was. 
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Q. During the fall of 1936, and after he went to Dr. 
White, what was Mr. Callahan’s condition with reference 
to his being able to sleep at night, and so forth? A. He did 
not get any sleep except when he took narcotics. 

Q. And there finally came a time when he had to 

109 go to the sanitarium in January, 1937? A. Yes, sir. 

Q. During the year after Mr. Callahan had the 
x-ray treatment, what was his appearance; what change, if 
any, took place in his appearance? A. He was terribly 
sick; he was all run down and lost weight and was very 
nervous and very irritable and was in pain practically all 
of the time. 

Q. What difference was there in his weight? A. He 
weighed 1S7 pounds, and lost down to 123. 

Cross Examination 

By Mr. Mason Welch: 

Q. Mrs. Callahan, did you practice your profession as 
a trained nurse? A. Yes, sir, I did. 

Q. In the District of Columbia? A. Yes, sir, I did. 

Q. For how long? A. About a year and a half. 

Q. Did you give to Mr. Callahan narcotics during the 
summer and early fall of 1936 from prescriptions other 
than Dr. Merritt’s? A. Why, they were Dr. Merritt’s. 

Q. Well, was your attention as a trained nurse attracted 
to the prescriptions you were using? A. Was what? 

Q. As a trained nurse, was your attention attracted to 
the prescriptions you were using? A. Those given to him 
once everv evening. 

w c 

Q. Did you have the prescription from Dr. Merritt call¬ 
ing for it every evening? A. I only had the medicine Mr. 

Callahan brought home. I didn’t get that prescrip- 

110 tion myself. 

Q. Did you ever see a prescription from Dr. Mer¬ 
ritt at all calling for hypodermics every evening ? A. Xo, 
sir, I did not. 

Q. Did you know Mr. Callahan was getting prescriptions 
from other doctors than Dr. Merritt? A. I didn’t know 
about the other doctors, but I know he had quite a few 
when I stopped giving them to him. 
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Q. You realized from your experience as a nurse that 
he was taking entirely too much narcotic? A. Yes, sir, I 
did. 

Q. As a matter of fact, his condition from the overin¬ 
dulgence from narcotics got very bad along about January, 
1937, didn’t it? A. Well, 1 don’t know that you would say 
it got very bad. He was terribly nervous, but he did take 
the narcotics unknown to me. 

Q. Don’t you know that when Dr. White sent him to the 
Chestnut Hill Sanitarium that Dr. White found him in your 
house in a narcotic stupor on the floor? Don’t you know 
that? A. I do-know that. 

Q. At the time his condition was the result of an over- 
indulgence of narcotics? A. Yes, sir, at that time. 

Q. When did you stop giving him hypodermics, that is, 
in relation to January, 1937? A. I imagine several months 
before that. 

Q. It was before July, wasn’t it? A. This was in 1937 
that' he went to the sanitarium. 

Q. It was in January, 1937? A. Yes, sir, at the begin¬ 
ning of 1937. 

Ill Q. That is when he went to the sanitarium? A. 
Yes, sir, that is right. 

Q. You stopped giving him injections of narcotics sev¬ 
eral months before that ? A. Yes, sir, I did. 

Q. Didn’t you stop giving him injections of narcotics be¬ 
fore September? A. Well, I don’t know the exact date, 
Mr. Welch. 

Q. You remember when he went to Dr. White? A. Yes, 
sir, I do. 

Q. Didn’t you stop giving him injections of narcotics 
before he went to Dr. White? A. No, sir. 

Q. Was it after he went to Dr. White? A. Yes, sir. 

Q. How long after he went to Dr. White was it? A. I 
couldn’t say, Mr. Welch. 

Q. Did you ever call Dr. White or talk to him about your 
husband’s condition? A. Yes, sir, I did. 

Q. Did you talk to him about the narcotic condition? A. 
Yes, sir, I did. 

Q. Can you tell the Court and the Jury, please, whether 
this picture was taken after or before the 10th. of October, 
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1936? A. I couldn’t say for sure, Mr. Welch, I am very 
sorry. 

Q. Do you know, Mrs. Callahan, that there came a time 
in October when Mr. Callahan went to Dr. Merritt’s office 
and Dr. Merritt found it necessary to use scissors to cut 
necrosed tissue out from the area of the ulcer? A. 

112 I only know from what Mr. Callahan told me. 

Q. Did he tell you that? A. Yes, sir, he did. 

Q. And then don’t you know that this picture was actually 
taken after Dr. Merritt had cut that sloughed tissue away? 
A. I don’t know what date that was. 

Q. Don’t you know this picture was taken after Dr. 
Merritt had removed that dead sloughed tissue? A. I don’t 
know; I couldn’t say. 

Q. Now, during the month of July, you say that you talked 
with Dr. Merritt over the telephone? A. Yes, sir. 

Q. Can you tell us what part of July you talked to him? 
A. It was around the first part of July, I think. 

Q. You were working at that time? A. Yes, sir, I was. 

Q. From your personal observation of Mr. Callahan’s 
back at that time, did he have a great deal of acne vulginis ? 
A. I couldn’t say for sure,—you mean around during the 
treatments ? 

Q. During the summer and fall of 1936? A. Well, I 
couldn’t say. 

Q. You were dressing his back frequently during that 
time? A. Yes, sir. 

Q. Active vulginis (acne vulgaris), how does it exhibit 
itself on the skin? A. It is rather a rash. He had that 
on his back. 

Q. Active vulginis (acne vulgaris) forms little 

113 postules like little boils? A. Yes, sir. 

Q. Did he have that condition on his back during 
the summer and early fall of 1936? A. He has always had 
since I have been married to him. 

Q. Well, were some of them right around the area of this 
pilonidal cyst? A. No, sir. 

Q. So the pilonidal cyst area was rather isolated from 
the acne condition? A. Yes, sir. 

Q. Did you see the pilonidal cyst condition, the ulcerated 
condition, when Mr. Callahan first went to Dr. Merritt? 
A. Yes, sir. 
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Q. Had you seen a pilonidal cyst before that? A. Yes, 
sir, I had. 

Q. Now, had you ever worked at all as a nurse in connec¬ 
tion with x-ray treatments ? A. I had seen x-ray treatments. 
I had not done any x-ray treatments. 

Q. I mean, in connection with the giving of x-ray treat¬ 
ments? A. No, sir, I had not. 

Q. Well, what was the exact language you say Dr. Merritt 
used when you called him up? A. He said unfortunately 
he had given him too much x-ray, but he would be all right. 

Q. He had given him too much x-ray? A. Yes, sir, but 
he would be all right. 

Q. Just a few questions with respect to the dressing. 
Is it your best recollection that you began to dress 

114 Mr. Callahan’s back following the x-ray treatments? 
A. Not on the first series. 

Q. When did you begin to dress his back, the best that 
you can recall? A. Well, I began, it must have been around 
February or March. 

Q. Well, don’t you know he had x-ray treatments in 
February? A. Sure, I knew he had them. 

Q. We will then say beginning in March, were you work¬ 
ing at that time? A. Yes, sir, I was. 

Q. How frequently did you dress Mr. Callahan’s back? 
A. Mostly at night time. 

Q. What did you use for dressing? A. I used what he 
had. He had gotten a prescription from the doctor to put 
on, all kinds of different prescriptions. 

Q. The prescriptions he had from Dr. Merritt were in 
what form? A. Some were different salves. 

Q. Did you have anything but salves from Dr. Merritt? A. 
I don’t think so,—just salves; maybe some other solution, 
maybe some other lotion, but I don’t just remember that. 

Q. What did you use; did you use anything to dress his 
back except salves prescribed by Dr. Merritt? A. No, sir, 
I did not. 

Q. You have no recollection of using any lotion? A. I 
can’t remember exactly whether he brought home 

115 some liquid or not from Dr. Merritt. 

Q. Did you examine the ulcer very carefully in 
March, 1936? A. No, sir, I didn’t examine it carefully. 

Q. Right after the x-rays were administered, following 
the x-ray treatment in March, 1936, just how did this cyst 
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area appear to you, right after the x-ray treatments? A. 
A lot of the skin at that time was sloughing away, and 
there was quite a hole in his back at that particular time. 

Q. Right after March, right after the x-ray treatments? 
A. I don’t know exactly, whether March or not. 

Q. Was it right after the x-ray treatments? A. No, not 
right after the x-ray treatments. 

Q. That is what I asked, whether it was right after the 
x-ray treatment; now, what was the appearance of the 
back following the treatments? A. It was very red and 
oozing under the flesh, and the secretions were forming. 
The flesh had not sloughed away at that time. 

Q. Where the cyst had erupted before he went to Dr. 
Merritt, wasn’t there pus coming out of the hole in his back? 
A. No, sir, there was not. 

Q. Did you see it before he went to Dr. Merritt? A. Yes, 
sir. 

Q. If Mr. Callahan described it as being a boil and pus 
coming out, was he right? A. It was just like a large pore, 
rather discolored. 

Q. Something like a blackhead? A. Well, it was 
116 larger than that, of course. 

Q. Was it as large as a boil? A. No, sir, I couldn’t 
say it was as large as a boil, by any means. 

Q. Was it as large as a boil right after the x-ray treat¬ 
ment? A. No, it was not, then. 

Q. How long was it after the x-ray treatment before it 
got to be as large as a boil? A. I couldn’t say it looked 
like a boil at that time. 

Q. How long before it got as large as a boil? A. It 
started to be red at first after the x-ray. 

Q. In the center of that red area, wasn’t there an open 
ulcer right after the x-ray treatment? A. A very small 
opening. 

Q. You know what we mean by ulcer? A. Yes, sir. 

Q. That is an infected gland? A. It can be infected by 
different things. 

Q. What about a break on the back of your hand, if you 
have an opening and pus comes out, isn’t that called an 
ulcer? A. Yes, sir. 

Q. As a matter of fact, wasn’t there an ulcer present when 
Mr. Callahan went to Dr. Merritt in December, 1935? A. 
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I don’t know, Mr. Welch, whether there was an ulcer or 
not. 

Q. Didn’t you see it? A. I did. 

Q. Couldn’t you tell by looking at it? A. It did not look 
like an ulcer at that time. 

117 Q. When he had taken the x-ray treatment, after 
the two series of x-ray treatments were finished, at 

the time you observed the reddish area, was there an ulcer 
in the center of that reddish area? A. There was a small 
opening there with a drain, yes, sir. 

Q. As time went on, and as you dressed that opening in 
the center, it drained out and cleaned out completely, didn’t 
it? A. I couldn’t say that it kept draining all the time. 

Q. Wasn’t there dead tissue and matter that came out 
of that ulcer in the center? A. Some of the times a large 
amount of discolored matter was on the dressing, yes, sir. 

Q. And eventually that hole cleared up, and you had a 
hole there then in the center of the reddish area? A. What 
did you say? 

Q. As time went on that hole erupted and you had a hole 
in the center of the reddish area? A. Yes, sir, there was 
a hole there, all right. 

Q. Which gradually developed, isn’t that correct? A. Yes, 
it did develop. 

Q. And didn’t there come a time between the first part 
of September and the first part of October when a great 
deal of that flesh and tissue sloughed out, isn’t that cor¬ 
rect? A. You mean in 1936? 

Q. Between September, 1936, and October, 1936, there 
came a time when a great deal of that tissue sloughed out? 
A. Yes, sir. 

Redirect Examination 
By Mr. Quinn: 

118 Q. Mrs. Callahan, what was the condition of your 
husband’s health at that time before he underwent 

this x-ray treatment? A. His health was very good, Mr. 
Quinn. 

Q. At any time before he underwent that x-ray treatment, 
had you ever known of him taking narcotics in any form? 
A. No, sir, I did not. 

Q. Had you ever seen anything to indicate that he was 
taking narcotics ? A. No, sir. 
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Q. Had you ever suspected, by reason of any conduct or 
actions on his part, that he was taking narcotics? A. No, 
sir, I did not. 

Re-cross Examination 

By Mr. Mason Welch: 

Q. From your experience as a trained nurse in the use 
of narcotics for medical purposes, was the amount of nar¬ 
cotics that you administered on Dr. Merritt’s prescriptions 
sufficient to cause a person to become a drug addict? A. 
I could not say that, Mr. Welch, but people can get at¬ 
tached to it by giving a small amount once a day or twrice 
a day, and 1 had given it to him sometimes in the early part 
of the afternoon when he came from Dr. Merritt’s, and I 
knew he was becoming attached to it, to kill the pain, and 
he was having so much pain. 

Q. Can you measure pain? A. No, but I can tell from 
the way a person acts whether they have pain or not. 

Q. Don’t you know from your experience as a nurse 
that people who become addicted to the use of drugs feign 
pain ? A. I think it grew on him. 

119 Q. You know that is true, don’t you? A. I do 
know that is true. 

Q. Don’t you believe, because you stopped giving the 
drug, don’t you believe there came-a time when Mr. Calla¬ 
han wanted the drug for the drug’s sake, and you stopped 
giving it to him? A. Yes, I do know’ that. 

Mr. Mason Welch: I am sorry I had to ask you those 
questions, Mrs. Callahan. That is all. 

Redirect Examination 

By Mr. Quinn: 

Q. Did you say there came a time when Mr. Callahan 
feigned pain? A. Yes, sir, I did. 

Q. Had you had no experience as a nurse seeing people 
w’ith pain? A. Yes, sir. 

Q. And you had seen them with ulcerated areas of these 
kinds? A. Yes, sir. 

120 Dr. J. Lloyd Collins w*as called as a witness for 
and on behalf of the plaintiff and having been first 

duly sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Quinn: 

Q. Doctor, give us your full name? A. J. Lloyd Collins. 
Q. And you spell your name C-o-l-l-i-n-s? A. Yes, sir. 

Q. Are you associated with Dr. Charles Stanley White? 
A. Yes, sir. 

121 Q. Were you so associated in September, 1936? A. 
Yes, sir. 

Q. From what school did you graduate? A. University 
of Kansas. 

Q. What year? A. 1928. 

Q. And have you been practicing your profession here 
in Washington for how many years? A. Seven years. 

Q. During all of that time have you been associated 
with Dr. White? A. Yes, sir. 

Q. Specializing in surgery? A. Yes. 

Q. Were you present with Dr. White, Dr. Collins, on 
September 9, 1936, when Mr. Morgan Callahan called? A. 
Yes, sir. 

Q. Were you present when the examination of Mr. Cal¬ 
lahan’s back was made? A. Yes, sir. 

Q. When Mr. Callahan called, was anything done with 
reference to Dr. Merritt? A. It was my knowledge that 
it was. 

Q. What was it? A. Dr. White called Dr. Merritt’s of¬ 
fice. 

Q. And where was Dr. Merritt’s office located? A. Gar¬ 
field Hospital. 

Q. After that call, was an x-ray picture brought to your 
attention of Mr. Callahan’s back? A. Not to mine. 

Q. To Dr. White’s? A. I did not see the X-ray. 

122 Q. When you examined his back with Dr. White on 
September 9th, what was the condition of the back? 

A. My record shows that at that time he stated— 

Mr. Mason Welch: (interposing) Just a minute. May 
I ask the doctor if he has any independent recollection of 
it before he talks about a record? 

By Mr. Quinn: 

Q. Do you have to refer to your record to refresh your 
recollection? A. No. I have. 
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Q. You have refreshed it? A. Yes, sir. 

Q. What did you find? A. We found an ulcer approxi¬ 
mately at the base of his spine, about an inch in and ap¬ 
proximately three quarters of an inch in width. That was 
an estimated size. It was not measured. 

Q. What was the condition of that area that you esti¬ 
mated the size to be three quarters of an inch? A. That is 
the area of the ulcer. 

Q. That is the area was that large? A. Yes. 

Q. What was the condition of it? A. It had a grayish 
sloughing base. 

Q. What is sloughed? A. Dead tissue. 

Q. Dead tissue? A. Apparently it had been dead tissue 
and was degenerating. 

Q. And that was over this area about an inch to three 
quarters of an inch which you estimated? A. Yes, approxi¬ 
mated that. 

123 Q. Did there come a time when you and Dr. White 
injected anything around that area? A. Yes, sir. 

Q. What was the date of that injection? A. The 22nd 
of September. 

Q. At the time of this examination and before this in¬ 
jection, did you note the condition of the area immediately 
surrounding this inch and three quarters? A. Yes, sir. 

Q. What was that condition? A. For a distance of 
about three inches and across, about four inches in length, 
the edges around this ulcer were red and inflamed. 

Q. What did that condition indicate? A. Clinically it 
indicated infection of the surrounding tissue. 

Q. Did it indicate what would become of that surround¬ 
ing tissue? A. No. 

Q. Did you reach any conclusion as to what was likely 
to happen to that surrounding tissue? A. Yes, there was 
a statement on the record which I personally made, which 
is my note. 

Q. And what is that? A. That is that this might break 
down. 

Q. This surrounding area was outside of this inch and 
three quarters? A. Yes, sir. 

Q. And on September 22nd, when you made this injec¬ 
tion, what did you use for the injection? A. A solution 
called Gabriel’s solution. 
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Q. What percentage of alcohol was in that? A. 

124 I do not know. 

Q. What was in it besides alcohol? A. That I do 
not know either, exactlv. It has some kind of local anes- 

7 V 

thetic in it. 

Q. Is that an ingredient that you use frequently in the 
practice in the office? A. We use it very often. 

Q. Particularly for what? A. For injection after hem¬ 
orrhoidectomies, to alleviate post-operative pain after an 
operation. 

Q. For hemorrhoids? A. Designed to help the pain. 

Q. How much of the area did you inject? A. We tried 
half, around one side to see if it would help. 

Q. You tried around one side to see if it would help? A. 
Yes. 

Q. Did you touch the other side of the area at all—with 
that injection, I mean? A. No, sir. 

Q. Did the injection help? A. No. 

Q. Did it relieve the pain? A. No. 

Q. Did it have any effect on the area in the way of break¬ 
ing up any necrosis? A. 1 do not think so. 

Q. During the month of September, did you prescribe 
anything for Mr. Callahan? A. Yes, sir. 

Q. What did you prescribe? A. Why, we pre- 

125 scribed some local applications and antiseptics, the 
exact name of which I do not recall at this time, dif¬ 
ferent things. We tried to clear up the wound, to improve 
the condition of it, and we gave him some vaseline with 
some balm in it to apply in there, to alleviate the suffering. 
We also gave him prescriptions for narcotics when the pain 
became so extreme. 

Q. Do you recall the name of the narcotics? A. We gave 
him dilaudid on several occasions. I do not recall whether 
these prescriptions were varied from time to time. I do 
not know. 

Q. Did you improve the condition of that area by the 
work which you did ? A. No. I do not think we did. 

Q. Did you make it any worse? A. Well, I do not think 
so. It did not change appreciably. 

Q. Did there come a time, doctor, when you used some 
other narcotics other than what you prescribed here in 
Washington? A. No. We did not use any other narcotics. 
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Q. Did you advise Mr. Callahan to use it? A. Why—oh, 
we made an effort to secure some preparation from, I do 
not remember the doctor’s name now. 

Q. Dr. Collins, was it? Down at Crisfield, Maryland, 
was it? A. It was somewhere down in Maryland, I do not 
even remember the name of the town. There was some ef¬ 
fort made to secure some sort of preparation that he had 
to, to try. 

Q. Was that a preparation for X-ray burns? A. May I 
explain that a little bit? 

Q. Yes. A. We got hold of that suggestion by 

126 looking at a program of the Southern Surgical So¬ 
ciety, which was being held in Baltimore about that 

time, and we thought we would try it on this wound if we 
could obtain it. 

Q. I show you this letter, marked Plaintiff’s Exhibit No. 
2. Does that refresh your recollection as to the doctor 
and the name of the substance which you attempted to get? 
A. Well, I have never seen this letter. 

Q. Does that refresh your recollection? A. Yes, it was 
along those lines that we were planning. 

Q. Was that a substance to be used for X-ray burns? A. 
That was this doctor’s claim about it. 

Q. Doctor, I show you this picture, marked Plaintiff’s 
Exhibit No. 1, and ask you if that represents the condition 
of Mr. Callahan’s back when you saw him on September 
9th? A. No; not quite. I mean, this gave me an impres¬ 
sion that it is enlarged from what that' was. 

Q. Was it nearly as large as that? A. It is larger. 

Q. This is larger? A. Yes, sir. 

Q. But was that the general appearance of the back? A. 
Yes. That is the location. 

Q. An opening like that? A. And open, yes, sir. 

Q. Did you make a diagnosis at that time or did you get 
a history from Mr. Callahan at that time? A. Yes, sir. 

Q. As to how this condition had developed, about 

127 X-ray treatments, and so forth? A. Yes, which was 
very helpful. He gave us information about an X- 

rav burn. 

Q. From the history which you got from him and the 
condition of the back, did you make a diagnosis at that 
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time? A. We did not make a diagnosis of an X-ray burn. 
May I explain that a little further? 

Q. Yes. A. Our opinion was this, or my opinion was 
this, that if you had half a dozen such lesions as this and 
had no history, that we would not have been able to say that 
these lesions or this lesion, out of that group, was an X-ray 
lesion or burn? 

Q. But that was the history of the condition which you 
saw? A. No. That would not be my conception of it. I 
am not qualified to pass on anything like that, but my con¬ 
ception of that was not—I had seen these sloughing areas 
not unlike these that we did not always have—I would not 
be able to qualify. I would not be able to say. 

Cross Examination 

Bv Mr. Welch: 

* 

Q. Doctor, you say you do have ulcers like this one 
where you know there was no X-ray burn? A. Yes. We 
have seen ulcerated areas, I do not want to pin it down to 
being exactlv like this, but we see ulcerated areas with in- 
fected areas where we do not know of any X-ray treatment 
having taken place. 

Q. You have had them too, haven’t you, where the whole 
condition started with a pilodinal cyst which was started 
(treated) surgically? A. Yes. We have had ulcerated 
areas in my experince and observation, and as we go 
128 along, without calling any specific sizes of wounds 
that we have seen. There are spots like that. I 
never saw one quite that size, but there have been ulcerated 
areas that I have seen of that size. 

Q. Looking substantially like this? A. Yes, for all prac¬ 
tical purposes substantially like this. 

Q. There was nothing in either of the cases which you, 
yourself, can pick up and distinguish between them? A. 
That is so. 

Q. Doctor, I was interested in you saying that when Mr. 
Callahan came to your office first, there was an ulcer with 
a gray sloughed dead tissue. Do you recall it that way? 
A. Yes, sir. 

Q. Dead tissue would mean that there was at that time 
necrosis present, wouldn’t it? A. Yes, sir. 
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Q. If Dr. White said that when the patient first came to 
your office, having an ulcer sloughing out, nothing necrotic 
about it then would that change your recollection as to what 
the condition was? A. He said it was a sloughing area. 

Mr. Quinn: Pardon me. If you will read his answer, he 
said he did. 

Mr. Mason Welch: The answer is this “well, it was an 
ulcer sloughed out, nothing necrotic about it then.” It 
looked inflamed. 

A. From the standpoint of necrosis, I hesitated a while 
ago. From the standpoint of necrosis, to reach the thing 
with an instrument having a base of tissue, no; but there 
was a gray base that would indicate—now, the sloughing 
part, the depth that I am talking about, it was a grey 
129 base and there was no tissue to be picked out of it, 
and it is my recollection that that never extended any 
deeper. There was no more sloughing deeper that was 
around there at that time, not this grayish discoloration 
about the tissue. I believe that the sloughed tissue had and 
still had a grey base, but not to the extent of the tissue 
which this picture shows. 

Q. Do not mistake me. I am merely trying to redescribe 
that actually your testimony is there was not any area of 
the ulcer, what you then referred to as sloughing tissue? 
A. No. 

Q. You did make a notation on the record yourself that 
the area surrounding the ulcer might break down? A. Yes. 

Q. When you said it was your opinion at that time that 
it might break down, do I understand you meant that the 
tissue around the ulcer might become ulcerated itself and 
become necrossed? A. Yes. That was my opinion. 

Q. If it did, then the area of the ulcer would become en¬ 
larged, wouldn’t it? A. Yes, sir. 

Q. Is this Gabriel solution a solution that comes through 
the hands of a physician already prepared for use? A. It 
is prepared for use. 

Q. I mean, you do not prepare it yourself? A. No. It 
is put in a phial. 

Q. Haven’t you any reasonable accurate idea, doctor, as 
to what the percentage of alcohol is? A. No, I have not. 
I have looked that up several times, two or three times, but 
I cannot recall it now. I have looked that up several times 
in the past. 
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Q. Isn’t that actually injected to bring about a 

130 coagulation of the albuminous surface? A. We have 
never had a pathalogical result of the injection in 

that area in the tissues. 

Q. Don’t you recall that it will and does in most of the 
cases where it is used cause sloughing, and that it is actu¬ 
ally used to aid in sloughing off some of the tissue? A. 
No, sir. 

Q. It does not? A. No, sir. 

Q. Do you know, of your own knowledge, whether it does 
often result in the sloughing off of the tissues? A. It never 
in our hands has done that. 

Q. In your experience ? A. Yes, sir. 

Q. In your experience? A. No, sir. 

Q. Do you know’ whether or not the injection of alcohol 
will cause sloughing tissues? A. It varies v-ith the per cent 
you use. 

Q. I beg your pardon. A. It varies writh the per cent 
w’hich you use. 

Q. I do not understand the answ’er. A. If you use abso¬ 
lutely pure alcohol under the skin it may cause a sloughing 
area. If you use a certain per cent or certain per cents 
that are w’eaker, it does not. 

Q. It w’ould depend upon hov T much w’eaker ? A. That is 
right. 

Q. You said, doctor, that you did not think the injection 
of the Gabriel solution brought about the further necrosis. 
Can you tell us just w’hat you meant by the statement that 
it did not bring about further necrosis. A. Yes. This is 
my opinion about this. If the solution, not alcohol, 

131 had been injected and had caused necrosis, one side 
would have dug out further than the other side, be¬ 
cause we used it on one side. As it is, these are really 
symetrical. 

Q. It becomes necrossed all around? A. All around in 
a symetrical sort of fashion. 

Q. Would you tell the jury, as a matter of fact, v’hen you 
inject a solution of that character into tissue under the skin 
it proceeds and w’orks its v*ay to some extent to the ad¬ 
jacent tissue, doesn’t it? A. That v’ould be very unusual 
to cross over on the opposite side. 
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Q. I beg your pardon? A. It could not go over to the 
opposite side where it had not been injected. 

Q. You mean it could not jump over? A. It could not 
seep around. 

Q. How far around could it seep? A. To the midline 
approximately. 

Q. Not beyond the midline? A. No. That is the barrier 
that I think would prevent it. 

Q. What would be the barrier in the midline to prevent 
it? A. The fascial structure. 

Q. If we have a hole here and touching all around it is 
the fascial structure, the same here as the fascial struc¬ 
ture here (indicating on blackboard)? A. No, the midline 
of the body is a little— 

Q. The midline of the body would be up and down. A. 
Yes. 

Q. So that if you injected it here it could go over to this 
midline and over to this midline around, could it not? 

132 A. Yes. No, it could not go clear around, because 
there would not be enough of it. 

Q. But it would depend entirely upon how much was in¬ 
jected, wouldn’t it? A. That is it exactly. 

Q. Who injected this, you or Dr. White? A. I do not 
recall. 

Q. What? A. I do not remember. 

Q. Were you present every time Dr. White saw Mr. Cal¬ 
lahan? A. No. I do not know that specifically. 

Q. So you would not undertake to tell the court and jury 
just how much Dr. White injected or how many times? A. 
He injected once. 

Q. Did you see it? A. No. 

Q. Did you see it every time the man was there? A. No. 

Q. Well, you do not know of your own knowledge how 
many injections he made? A. No, sir. The doctor— 

Q. As a surgeon, and that is what you are? A. Yes, sir. 

Q. There was nothing in this condition, was there, doc¬ 
tor, when you saw it that contra-indicated to you or that 
indicated to you that the injection should not have been 
made, was there? A. No. 

Q. You were asked about the narcotic. What is this thing 
referred to as dilaudid? A. It is practically the same prep¬ 
aration as morphine, but it is a little more rapid in 

133 its action. 
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Q. A little more rapid in its action ? A. It is of the same 
derivatives. 

Q. Did you prescribe that sometimes yourself? A. Yes, 
sir. 

Q. Did Dr. White prescribe it sometimes too? A. Yes, 
sir. 

Q. Did there come a time when you or Dr. White found 
that without your knowledge he was getting it some place 
else? A. Yes, sir. 

Q. Did there come a time when you and Dr. White found 
that, without telling you, he was going to Dr. White and 
getting it? A. No. There was never a double prescrip¬ 
tion issued in our office without one of us telling the other. 

Q. When you did find that he was getting it elsewhere, 
your office stopped giving it didn’t it? A. Yes, sir. 

Q. Do I understand, Doctor, from your testimony, that 
Mr. Callahan, himself, volunteered to you and Dr. White 
his thought that x-rav had caused this condition? A. That 
he thought that he had an x-ray burn, yes. 

Q. And that in your history is just information you got 
from him? A. Yes, sir. 

Redirect Examination 

By Mr. Quinn: 

Q. Doctor, did you find out, while Mr. Callahan was un¬ 
der the care of yourself and Dr. White, that on several oc¬ 
casions he got prescriptions from Dr. Merritt for 
134 dilaudid? A. Well, we found that he had given him, 
yes. 

Q. And Dr. Merritt had given dilaudid at the same time 
he was under treatment by you and Dr. White? A. I do 
not know what he gave. I am under the impression that 
we had both given him narcotics. 

Q. You said in answer to counsel’s question, that this 
area which you described, that you had never seen an ulcer 
of that size before? A. No. I had seen ulcers that size, 
but I had never seen pilodinal ulcers of that size. 

Q. And you answered that you found nothing in his con¬ 
dition to indicate to you that it would be improper to give 
him this injection of this solution? A. No, sir. 
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135 Ivan D. Carson, a witness produced on behalf of 
plaintiff, having been first duly sworn, was examined 

and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. What is your present position? A. Deputy General 
Manager, Home Owners’ Loan Corporation. 

Q. How long have you employed in such position? A. 
Since January 21, 1934. 

Q. Do you know Mr. Morgan Callahan? A. Yes, sir. 

Q. How long have you known him? A. Since about July 
or August, 1934. 

Q. In 1934, was he employed by your corporation? A. 
Yes, sir. 

Q. And where did you live with reference to his place of 
residence? A. From December—the winter of 1935—about 
half a block away from my address—at 4351 Klingle Street. 

Q. Do vou recall at anv time when he underwent anv x-rav 
treatments? A. Yes, sir. 

Q. After he had undergone those x-ray treatments, have 
you had occasion to see him? A. Yes, sir. 

Q. Did vou ever have occasion to examine his back? A. 
Yes. 

136 Q. By the way, did you go to his home frequently * 
A. Yes, sir. 

Q. Did you examine his back at his home? A. Yes, sir. 
Q. How frequently did you see his back? A. I do not re¬ 
member the exact number of times, but I called on him very 
frequently. 

Q. Did you ever help him dress his back? A. Yes. 

Q. And do you recall whether you ever helped to dress 
his back during the summer of 1936? A. Yes, sir. 

Q. What was the condition of his back at that time? A. 
Well, he had what would appear to a layman a sort of an 
open sore or ulcer at the base of his spine. 

Q. How did the flesh appear around it? A. Oh, it ap¬ 
peared very irritated and red. 

Q. I show you this picture, Mr. Carson, Plaintiff’s Ex¬ 
hibit No. 1, and ask you if that picture correctly represents 
the condition of his back at anv time vou saw it? A. Yes, 
sir. 
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Q. About when was that? A. To the best of my memory 
it was around the summer or early fall? 

Q. 1936? A. Yes, sir. 

Q. And did vou see Mr. Callahan then frequently through 
1936 and 1937? A. Yes, sir. 

Q. Do you know how he is employed at the pres- 

137 ent time? A. At the present time? 

Q. Yes. A. He is employed in the Property Man¬ 
agement Division of the Home Owners’ Loan Corporation. 
Q. What is his salary? A. $4,500 a year. 

Q. Now, between the winter of 1936 and 1935, and 1937, 
did you notice any change in Mr. Callahan’s appearance? 
A. Yes, sir. 

Q. What was that? A. Pie lost considerable weight, for 
one thing. 

Q. About how much weight do you think he lost? A. 
About, I should say, at least 30 or 40 pounds. 

Q. Did he change in any other respect? A. Yes. 

Q. What was that? A. Well, he was under considerable 
strain; he gave every appearance of it. It affected him 
physically as well as his spirits were lower. He wasn’t as 
vivacious or interested or alert as he had been. 

Q. When did Mr. Callahan come back to work for the 
Home Owners’ Loan Corporation? A. I think it was in the 
spring of 1937. 

Dr. Arthur Hebb, a witness called on behalf of plaintiff, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Quinn: 

Q. Doctor, will vou state your full name? A. Arthur 
Hebb. 

Q. And your specialty? A. Rectal surgery. 

Q. How long have you been practicing medicine? 

138 A. Since 1898. 

Q. Are you connected with any hospital? A. 
Johns Hopkins. 

Q. From what school did you graduate? A. University 
of Maryland. 

Q. What year? A. 1898. 
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Q. Doctor, in the early part of September, 1936, did you 
see Mr. Morgan Callahan, who sits here (indicating)? A. 
I did. 

Q. Where did you see him ? A. In my office in the Hearst 
Tower Building, Baltimore. 

Q. Do you remember what day of the week it was on ? A. 
Sunday, I think. 

Q. Did you examine his back at that time? A. I did. 

Q. I show you Plaintiff’s Exhibit No. 1, and ask you if 
that picture correctly represents the condition of his back 
at that time (handing picture to witness) ? A. (Examining 
photograph): Yes. 

Q. Will you describe just the condition of his back as you 
saw it? A. The condition as I saw it he had a pilonidal 
sinus which had an opening of about 1 inch or maybe l 1 /* 
inches, with a whitish edge around the edge of the ulcera¬ 
tion. 

Q. And by the edge of the ulceration, do you mean— A. 
(Indicating) This here. 

Q. This here? A. The inner edge. 

139 Q. And what was the condition of the flesh in that 
area? A. Well, it was swollen, sloughed like. 

Q. Sloughed away? A. Had some sloughing—red. 

Q. Had a condition of necrosis you call that ? A. I would 
call that necrosis; ves. 

Q. How large was the area ? A. I judge about 1 inch by 
1 */> inches at that time. 

Q. Did you get a history from him as to the treatment 
he had undergone? A. He said he was being treated by 
x-ray. I advised him to be operated upon. 

Q. And he did not have any treatment over at your place? 
A. No; I gave him no treatment. He came back here to 
Washington. 

Q. You say that was 1 inch to l 1 /* inches? A. I did, sir. 

Q. Now, outside of the area that was sloughing away, 
■what was the condition of the adjoining flesh and skin? A. 
Red and swollen. 

Q. Swollen? A. The outer portion was red and there 
was an inflammatory condition of the skin. 
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140 Defendants’ Case 

Dr. Charles L. R. Halley was called as a witness for and 
on bebalf of the defendant, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Mason Welch: 

Q. Dr. Halley, your full name is Dr. Charles L. R. Halley? 
A. Yes, sir. 

Q. Your name is spelled H-a-l-l-e-y? A. Yes, sir. 

Q. When did you graduate in medicine and from what 
school? A. 1922 and from Johns Hopkins Medical School. 

Q. And are you practicing your profession? A. I am. 

Q. Where? A. Tn Washington. 

Q. Are you connected with any institutions for the treat¬ 
ment of diseases? A. A number of local hospitals, Emer¬ 
gency and George Washington on the attending staff, con¬ 
sulting staff at the Montgomery County General Hospital 
and Chestnut Lodge Sanitarium at Glenn Dale. 

Q. Did you have occasion, on or about February 2, 1937, 
to examine Mr. Morgan Callahan? A. Yes, I did. 

Q. Where did you see him and examine him, doctor? 
A. I saw him at the Chestnut Lodge Sanitorium. 

Q. Can you tell the court and jury the conditions, which 
Mr. Callahan was suffering? A. I know that he had been 
admitted and then I was asked to see him for a corn- 

141 plete check-up, as T do on all patients who are ad¬ 
mitted to the sanitorium. 

Q. Will you state whether or not, and confine yourself 
to the condition of his lower back—will you state whether 
or not you examined his back, and if so the conditions you 
found at that time? A. Yes. I examined this patient com¬ 
pletely from head to foot, including of course an examina¬ 
tion of the back. I noted essentially this—this under date 
of February 2, 1937—that over the sacrum, which is the 
lower part of the back, there was an ulcer about six cen¬ 
timeters in size. 

By Mr. Quinn: 

Q. Give that in inches. A. About six centimeters in size, 
or between two and three inches, which was clean, according 
to my description, with clean granulations and with the 
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epithelium advancing from the edges of the ulcer toward 
the center. In other words, that means that it was clean and 
healing satisfactorily. I noted also the presence of numerous 
furuncles or very small boils over the back, and very num¬ 
erous scars. 

Q. Can you tell us roughly the shape of the ulcer which 
you have described? A. This ulcer was nearly round, as I 
said about six centimeters or roughly about two and one 
half inches in diameter. 

Cross Examination 

By Mr. Quinn: 

Q. Who requested you to examine his back? A. I am 
consultant internist at the sanitorium, visting the sanitor- 
ium regularly, and I see each new patient who is admitted 
and examine him completely from head to foot. 

Q. Let me see your record. A. (handing papers to coun¬ 
sel) This is another record. 

142 Q. Is that the same patient? A. No; another 
patient. 

Q. Is that all of the record? A. Yes. This is a copy of 
my original note. 

Q. When you speak of this ulcer two and one half to three 
inches around— A. (Interposing) That is in diameter. 

Q. You say it was clean. Is that correct? A. Yes. 

Q. It had been receiving attention at the sanitorium, 
had it? A. As far as I know, yes. 

Q. By “clean” do you mean that there had been measures 
adopted to keep it clean there? A. Yes. 

Q. In other words, any pus that would come up would 
be cleared up and certain treatments would be given? A. 
Yes, but at the time I saw the ulcer there was no pus drain¬ 
ing from it. It had a clean base. 

Q. You do not know whether it had been cleaned two, 
three or five minutes before you saw him or an hour be¬ 
fore you saw him? A. That has been, of course, a long 
time ago, but the ulcer was obviously not draining any 
amount of pus, because— 

Q. (Interposing) You say draining? 

Mr. Mason Welch. Wait a minute. Let him answer. 

Mr. Quinn. Go ahead. 
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A. When we had any considerable amount that would 
show at the interval of a few minutes. 

Q. Was there any pus? A. I do not recall any and I did 

not mention anv in mv note. 

* 

143 Q. You gave us the size or the dimensions of the 
ulcer, that it was two and one half to three inches 

around. How deep was it? A. The ulcer was not par¬ 
ticularly deep, rather superficial at the time I examined it, 
but I did not make a definite note that it was a deep ulcer. 

Q. You did not make a definite note that it was a deep 
ulcer? A. Or that it was three, four or five centimeters in 
depth. 

Q. This condition which you found in this area of two and 
one half to three inches around, was there dead tissue in it? 
A. No. I would say this tissue was healthy tissue, which 
was healing very satisfactorily. 

Q. But that area indicated that dead tissue had sloughed 
up, didn’t it? A. I could not say, of course, what it had 
been, but there had been some process which led to the form¬ 
ation of an ulcer, and at the time I saw it it was healing 
satisfactorily. 

Q. And that sort, of ulcer, from the size, would indicate 
to you as a medical man that there was a necrosis of dead 
tissue? A. Yes, sir; there had been. 

Q. That was a necrosis, or dead tissue? A. Yes. It 
would have to be. 

Q. Would you say, in February, 1937, that there was in¬ 
dication that there was a healing process that had been tak¬ 
ing place? A. Yes. 

Q. And that whole area, which you say was two and one 
half or three inches in diameter, had been necrossed before 
that healing process set in? A. Yes. There had 

144 been some process before then. 

Redirect Examination 

Bv Mr. Mason Welch: 

Q. You replied, in answer to a question just a moment 
ago, that this was a superficial ulcer when you saw it? A. 
Yes, sir, it was not deep. 

Q. If at one time the ulcer in that area had been down 
into the tissues to the bone, would you say then that it had 
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healed between the time of such condition and the time you 
saw it? A. Obviously, yes. 

Q. In reading from your record, you mentioned a dimen¬ 
sion which I thought was six inches. A. Six centimeters. 

Q. And you said that it was, generally speaking, round 
in shape? A. It was circular, yes. 

Q. If we take this as a square seven centimeters by seven 
centimeters, will you come down here to the blackboard and 
draw in this square about where or in what portion of the 
square this six centimeter circle would be? A. Yes, sir. 
This is very roughly on that scale—about so (illustrating). 

Q. All right. You may resume your seat. So I take it 
from your testimony that every ulcer indicates necrossed 
tissue in the surface or area of the ulcer? A. That is the 
only way that an ulcer can develop ultimately. 

Q. In your practice you have seen, have you, an ulcer de¬ 
veloping from an irrupted pilonidal cyst? A. Perhaps I 
would have to consult the records but I should say per¬ 
haps two or three, but they are relatively rare. 

145 By Mr. Quinn: 

Q. What is, doctor? A. Pilonidal cysts. 

By Mr. Mason Welch: 

Q. Would those ulcers come within the same classifica¬ 
tion, the ulcer from the pilonidal cyst, like other ulcers, 
would they necessarily have necrossed tissue? A. Yes, any 
ulcer. 

Recross Examination 
By Mr. Quinn: 

Q. Doctor, in a pilondal cyst, the cyst would not be as 
large as that circle you drew there? A. A pilonidal cyst 
might become that large ultimately, particularly if it were 
not treated in any way. 

Q. Suppose it were treated by X-ray? A. You mean then 
would an ulcer that large develop? 

Q. Yes. A. I do not see the point of your question. 

Q. Suppose it were treated by X-ray, would the cyst it¬ 
self become as large as that area there? 

Mr. Mason Welch. If the doctor knows. 

Mr. Quinn. I am asking him. 
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The Court: You mean the ulcer itself? 

Mr. Mason Welch: He has not been qualified as an ex¬ 
pert along that line. 

By Mr. Quinn: 

Q. Is the cyst itself that big? A. I am afraid that is a 
question I cannot answer, because I have had no experi¬ 
ence in treating a pilonidal cyst with X-ray. 

Q. Doctor, you said he was admitted to the Chestnut 
Lodge Sanitorium and he was admitted for treatment 

146 for drug addiction, and that he was admitted to 
be treated for—what would you call it? A. That I 

do not recall, but my examination is incorporated in that 
letter. 

Q. Was it dilaudid? A. I am not so certain that I ever 
heard what the drug was. 

Q. Was it dilaudid, doctor? A. I cannot answer. 

Q. I mean, from your record there, the first part of that? 
A. This first part is not my record. That is the first part 
of the report is down to the physical examination. 

Q. Can you figure it on the board? A. If my arithmetic 
is not too hazy. The total surface of a square seven by 
seven centimeters would be forty-nine square centimeters. 
A circle of six centimeters in diameter—I have forgotten 
the formula for figuring the surface of a circle. Can you 
help me on that? 

Mr. Quinn: Do not ask me. 

Mr. Mason Welch: The radius is three times the centi¬ 
meters. (The radius in centimeters times 3.1416.) 

The Witness: The radius is 3.1416 centimenters; that 
is pi. 

Bv Mr. Mason Welch: 

Q. You have the radius squared, don’t you, times pi? A. 
The radius would be 3. The radius would be 3; I think that 
is correct. 

Q. The radius squared, times pi, isn’t it? A. I think it 
is 3.1416, or pi, and it would be approximately 28.26 square 
inches. 

Q. Inches or centimeters? A. Centimeters. 

147 Q. Would you draw a square itself and a circle, if 
you can, more acurately comparing the surface than 

1 did? A. I do not get your point. 
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Q. I would like to have you reflect it in a diagram, ap¬ 
proximately. A. You mean the relative size of the ulcer? 
Q. Yes. A. Relative to the square? 

Q. To the square. In other words, would the circle be 
larger or smaller than the circle put in the square I drew? 
A. I should say approximately if this is seven centimeters, 
this represents two and one half inches, that that propor¬ 
tion is about right. 

Q. I just wanted to see whether our diagram was fairly 
accurate. A. I think that is about correct. 

Mr. Mason Welch: 1 just wanted to be sure about that. 

Dr. John A. Reed, was called as a witness for and 

148 on behalf of the defendant, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Mason Welch: 

Q. Doctor, your full name is John A. Reed? A. Yes, sir. 
The Court: The defense is giving this testimony. You 
gentlemen just take note of who examines the witnesses. 

By Mr. Mason Welch: 

Q. And you practice medicine in the District of Colum¬ 
bia? A. Yes, sir. 

Q. How long have you been practicing? A. Seventeen 
vears. 

Q. With what schools and hospitals are you af- 

149 filiated? A. George Washington Medical School and 
Hospital. 

Q. Where is your office? A. 1720 Connecticut Avenue. 

Q. Do you know Morgan Callahan, the plaintiff in this 
case? A. Yes, sir. 

Q. Did you have occasion to see him in the fall of 1936? 
A. Yes. 

Q. When was it, doctor? A. September 22, 1936. 

Q. Did you see his back that day? A. I made a complete 
physical examination. 

Q. Did he tell you at that time that Dr. White had in¬ 
jected something in his back? A. No, sir. 

Q. Did he tell you that he was under Dr. White’s care 
at that time? A. No, sir. 
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Q. Did there come a time when you talked to Dr. White 
about Mr. Callahan? A. Yes, sir. 

Q. Without telling us what the conversation was, what 
was the subject of it? A. The subject of the conversation 
was the question of prescribing narcotics for Mr. Callahan. 

Q. Up to the time you talked to Dr. White about the matter 
of narcotics being prescribed for Mr. Callahan, had you had 
anv conference with Dr. White about Mr. Callahan’s condi- 
tion? A. Just at that time. 

150 Cross Examination 

By Mr. Quinn: 

Q. And that was on the 22nd. of September that you saw 
him? A. Yes, sir; 1936. 

Q. And you made a complete physical examination? A. 
Yes, sir. 

Q. And you examined his back? A. Yes, sir. 

151 Dr. Joseph F. Belair, a witness on behalf of the 
defendant, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

Bv Mr. Mason Welch: 

Q. Doctor, you are a practicing physician in the Dis¬ 
trict of Columbia? A. Yes, sir. 

152 Q. And what school of medicine did you graduate 
from, Doctor? A. Georgetown University. 

Q. When? A. I beg pardon? 

Q. When? A. 1932. 

Q. And are you at the present time connected with any 
institution of learning or the treating of medical science? 
A. Not since the 1st. of January. 

Q. Have you been so connected ? A. Yes, sir. 

Q. With what institution ? A. George Washington Uni¬ 
versity Medical School and Sibley Hospital; also Homeo¬ 
pathic. 

Q. Have you specialized in any particular branch? A. 
Yes, sir; in radiology. 

Q. And that encompases the treatment of diseases of the 
bodv with X-rav? A. Yes, sir. 

Q. How long have you so specialized? A. For five years. 
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Q. Where is your office, Doctor ! A. 1746 H Street, N. W. 

Mr. Welch: I show you what purports to be a record of 
radiation treatment of patient Morgan B. Callahan; diag¬ 
nosis pilonidal cyst. (Showing paper to witness) 

Q. I will ask you to examine that, please. A. (Exam- 
ing document referred to) Yes, sir. 

Mr. Welch: Let this be marked Defendant’s Exhibit No. 
1, please. 

153 I offer this in evidence. 

(Document referred to offered and received in evidence 
as Defendant’s Exhibit No. 1 and so marked.) 

By Mr. Welch: 

Q. Doctor, after examining this record, will you state 
to the Court and jury whether or not that record is a proper 
x-ray of treatment for pilonidal cyst? A. I think so. 

Q. Bearing in mind that in this record of treatment there 
were four treatments in December, 1935, one on the 12th., 
one on the 13th., one on the 14th., and one on the 16th. of 
December, and then that there was a lapse of time until the 
next following treatment, February 17, 1936: and bearing 
further in mind that after February 17 there followed con¬ 
secutively 10 treatments, with the exception of the 23rd. of 
February, which was a Sunday—I said following the treat¬ 
ment of February 17 there were 10 treatments, that means 
in the second series—there were 11 all together; will you 
state to the Court and the Jury whether or not these x-ray 
treatments recorded here would kill a necrosed flesh and 
tissue in the area immediately surrounding the pilonidal 
cyst? A. No, sir. 

Q. Sufficient application of x-ray, of course, will kill tis¬ 
sue; will it not? A. Yes, sir. 

Q. Will you tell the Court and the jury if x-ray treat¬ 
ment in the area treated from the surface, so that the bone 
would be exposed, if that necrosed tissue was sloughed out, 
would it ever grow in again ? A. No, true x-ray burns do 
not heal. 

154 Q. Will a surgical operation fill in the dead tissue 
or cause it to grow back in again? A. Not that I 

know of. 

Q. Presume these facts, Doctor: A patient with a piloni¬ 
dal cyst, which has, over a period of several years, three or 
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four, occasional become acute and erupted, formed an ulcer, 
goes to a doctor who specializes in radiology, at a time when 
there is present an ulcer, in an acute stage of pilonidal cyst, 
eruption, and on the twelfth, thirteen, fourteenth and six¬ 
teenth of December, the x-ray treatments are administered 
according to strength, and so forth, as you have observed on 
this record (indicating), and after a lapse of two months, 
beginning on the 17th. of February, there are 11 further 
treatments of lesser intensity, as has been indicated on this 
chart, you have read; and presume further that follosing 
those x-ray treatments the patient complains that there 
is great pain in the area of the ulcer; and presume further 
that the patient has administered to the treated area, on 
the prescription of the doctor who has treated him a safe 
nupercainol; and presume further that on September 9th. 
the patient goes to a surgeon and that the surgeon finds 
the condition to be an ulcer, sloughed out, nothing necrotic 
about it then, it looked inflamed, and that thereafter, on the 
22nd. day of September, there is injected into the tissues on 
one side of the ulcer, but in the area treated by the x-ray, a 
solution called Gabriel’s solution, and that thereafter the 
tissue in the area around the ulcer becomes necrosed, and 
sloughs; can you form an opinion as to what caused the 
necrosis and sloughing of the tissue? A. In that case I 
would think— 

Q. (Interposing) Can you form an opinion? A. Yes; 
yes. 

Q. Will you state your opinion, please? A. My opinion 
is that the sloughing was due to the injection of the 
155 Gabriel’s solution into an infected area. 

Q. Following the treatment of x-ray to a condition 
as we have referred to of pilonidal cyst, or for any other 
similar condition, is the injection of any solution into that 
treated area indicated, considered inadvisable? A. Defi¬ 
nitely inadvisable if it has been x-rayed. 

Q. Bearing in mind the dates of these x-ray treatments, 
the last of the second series being on the 28th. day of Febru¬ 
ary, 1936, if the x-ray treatment was of such character as to 
kill and necrose the tissue in the area treated, when would 
the necrosis have set in. A. Between 60 and 90 days from 
that time. 

Q. Now, when you say between 60 and 90 days from that 
time, I ask you if 90 days is the farthest time? A. That is 
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what I mean by that answer. Certainly not longer than 90 
days for that thing to show up in any event. 

Q. Presume that the area treated with x-ray for any 
given condition is an area 7x7 cm. square, through a cone 
such as I exhibit to you (indicating), if the application of 
the x-ray were of sufficient strength to kill a necrosed tis¬ 
sue, what part of the area treated would be necrosed? A. 
The entire area exposed to the ray, namely, the size of 
that cone. 

Q. So that if we refer for a moment to these matters on 
the board, if the entire area was 7x7 square when necrose 
setup, if it was the result of the x-ray, the entire area would 
be necrosed? A. Right. 

Q. In just a circle inside like that (indicating)? A. No. 

Q. Now, Doctor, considering and bearing in mind this 
treatment by x-ray, divided into two series as we 
156 have referred to, as shown by this record, was this 
an overdose of x-ray, considered in the light of the 
condition treated? A. No. 

Q. Could this have killed (caused) a necrosed tissue in a 
7x7 cm. area, where it was applied? A. No. 

Cross Examination 

By Mr. Quinn: 

Q. Doctor, do 1 understand you to say that where the 
light is applied through the cone that was shown to you, to 
cover a certain area, like 7x7 cm square, that if there was 
any burning or necrose of tissue it would cover that entire 
square? A. Yes, sir. 

Q. There is no question whatever about that? A. No, sir. 

Q. Isn’t it a fact that in the application of x-ray and con¬ 
sidering the matter of dosage, that you consider surface, do 
you, and depth ? A. That is true. 

Q. And isn’t the idea to have as light a dose as possible 
on the area outside of the area that is to be treated? A. If 
I understand you properly— 

Q. Well, let me illustrate: Suppose, for instance, you 
have a cyst that may be taken as indicated by this circle 
here (indicating). A. Yes. 

Q. And you take this cone, the rays come out in a square? 
A. That is right. 
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Q. Your idea is to get the depth in the area indicated by 
the circle? A. It depends on the lesion treated. 

157 Q. Let’s assume there is a known lesion like a 
cyst; that is correct? A. Yes. 

Q. And the dosage you backfire, don’t you, in order to 
make sure that there is no overlapping, and that you get 
the depth dosage in the seat of the trouble, and out here 
(indicating); simply like sunburn? A. We have no way to 
control what goes around that side. 

Q. No way to control that? A. No. 

Q. Then, if the dosage burns the defective tissue and 
destrovs it in the scat of the cyst, you are bound to burn all 
of this area out here (indicating); aren’t you? A. No, sir. 

Q. Whv do vou sav there is no wav of controlling it? A. 
You get the same amount of radiation out at the edge of 
the square as you got in the center of the square, or the 
center of the lesion. 

Q. Probably T shifted over here (indicating). Now, if a 
man is subjected to x-ray treatments to cure a pilonidal cyst 
and in an area indicated like this circle, about 2 and V 2 to 
3 inches round, there is necrosis so that the fiesh adjoining 
the immediate area of treatment is killed and sloughs away; 
now if you assume that there was no other treatment in the 
way of injection or any other thing except salves applied 
by the attending physician, wouldn’t that indicate an over- 
dosage to cause this necrosis? A No, sir. 

Q. It would not? A. No, sir. 

158 Q. Then what caused the destruction of the good 
tissue in the area immediately outside of the cyst? 

A. You were working on the assumption that the tissue 
immediately adjacent to the lesion is normal tissue. 

Q. Yes. A. But you won’t find medical men in agreement 
as to that. 

Q. Suppose the testimony shows that it was claimed by 
Dr. Merritt that there was a small ulcer at a given period, 
which was healing up from the bottom, that would indicate 
that there was no necrosis whatever in the adjoining area 
and this ulcer was healing up properly, wouldn’t it? A. 
At that particular time. 

Q. Doctor, you say that this necrosis or the killing of 
tissue would set in at the most within 90 days after the last 
treatment. A. After the beginning of treatment. 
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Q. Suppose the treatments were given in December, 
didn’t have any wrongful effect, and then in February a 
number of other treatments were given, and those treat¬ 
ments, added to what he had in September (December), 
brought about a necrosis adjoining tissue; do you say that it 
would be within at least 90 days of the last of those treat- 
mcnts—second series—that would show up? A. Yes. 

Q. In other words, if those treatments were had in Febru¬ 
ary, at the most it would show up by the 1st. of June? A. 
Yes. 

Q. That is correct? A. Yes. 

Q. Now, when that necrosis began to show up in May or 
June, would it get worse? A. Just what do you 

159 mean? 

Q. Would the necrosis then progress and expand? 
A. You mean enlarge the area of necrosis? 

Q. Yes. A. No, where the necrosis first began the entire 
area which was goingto be necrosed would appear all at the 
same time. The entire area wold be apparent—all coming 
out at the same time. 

Q. The whole thing would come out at one time? A. 1 
think so; yes, sir. 

Q. Then how long would it take, supposing there hadn’t 
been any overdosage and there was a treatment for pilon¬ 
idal cyst, how long would it take the man’s back to heal up; 
supposing there was no overdosage and no necrosis? A. 
You mean to have the pilonidal cyst here and the skin 
treated around it? 

Q. The whole area. A. Including the cyst? 

Q. Yes. A. I don’t know how long it would take the cyst 
to heal. 

Q. Did you ever see a cyst treated by x-ray? A. Yes. 

Q. Do you know? A. I wasn’t able to follow the cases 
until they ultimately healed, but I have seen them in the 
course of treatment. 

Q. Suppose x-ray had killed the cyst and hair follicles dur¬ 
ing these treatments in February, how long, in your opinion, 
would the back heal up, assuming there was no necrosis and 
no overdosage ? A. For the entire area of the cyst? 

Q. Yes. A. It might take as long as a year or 18 
months. 

160 Q. Would it take 4 years? A. Shouldn’t think so. 
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Q. Would there be a hole in the man’s back of an 
area of 2- 2 /> to 3 inches round in 14 months after the first, 
treatments? A. How large? 

Q. 2- 1 / 4 to 3 inches round. A. I don’t think it would be. 

Q. So that if you found 14 months after the first treat¬ 
ment that the man had an ulcerated area 2-Y> to 3 inches, 
with necrosis, then that would be evidence, would it not, that 
he had not received the proper dosage in the first place? A. 
No, not necessarily; no. 

Q. Assuming that there had been no other intervening 
agency or treatment to damage the area. A. I don’t quite 
follow you on that, Mr. Quinn. 

Q. Assuming there had been no intervening treatment by 
any other agency, such as injection of anything, if you 
found that area where dead flesh sloughed away, and still 
moist, 14 months after the first treatments, it would indicate 
an overdosage? A. Assuming all other factors in the case 
were normal; ves. 

7 9/ 

Q. That is what I asked you. A. Yes. 

Q. In the book called “Radiation Therapy”— A. Yes. 

Q. Isn’t it a fact that in that book, by Ira Oaplan, he has 
established the necessity of avoiding overdosage for fear 
of burn and necrosis? A. I am not that familiar with his 
text. 

161 Q. And doesn’t he also warn against the control 
of the field by backfire.’ A. What do you mean by 
control of the field bv backfire? 

V 

Q. Do you agree with this: (Reading) “In order to in¬ 
sure uniform irradiation of any portion of the body without 
damaging the superficial tissues around it, cross-fire irradi¬ 
ation is employed. With this method of treatment the beam 
of rays is directed through different portals and in such a 
manner as to converge on the area to be treated. Where any 
fields are employed they must be chosen with care, to pre¬ 
vent overlapping and subsequent over-irradiation of the 
surface tissues and necrosis, and also to avoid damaging- 
normal tissues by administering too great a dose.” A. 
Yes, if it is a deep-seated lesion. 

Q. Only a deep-seated lesion? A. Yes, sir. 

Q. Do you agree with this: (Reading) “The surface dose 
is that quantity of radiation applied to the skin surface 
of the patient. The depth dose is the intensity of the dose 



106 


CHRISTIE ET AL. VS. CALLAHAN. 


below the skin expressed in percentage of the surface in¬ 
tensity. In the usual description, unless otherwise stated, 
the depth is assumed 10 cm.”? A. Yes, sir. 

Q. It is a fact, is it not, that an overdose is frequently the 
cause of necrosis ? A. Yes. 

Q. And what are known as x-ray burns? A. Yes. 

Q. And trophic ulcers? A. Yes. 

Redirect Examination 

162 By Mr. Welch : 

Q. Doctor, in a particular case, such as Mr. Quinn has out¬ 
lined, if x-ray is given, to a pilonidal cyst, is there any as¬ 
surance that the cyst, even though treatment is correct, will 
heal within a given time or ever heal? A. No, sir; there 
is not. 

Q. Considering all things normal, and you have good luck 
with the case, you have expressed yourself that within a 
date, you say 14 months, the ulcer should be smaller than 
referred to as 2-]A inches? A. Yes. 

Q. Now, would the treatment we have here as indicated, 
if in October, 1936, there was a considerable area around 
the ulcer spot itself, necrossed out, and sloughing off, would 
you be able to form an opinion as to whether there had been 
an intervening cause— A. (Interposing) You would 
strongly suspect it. 

Q. And if Gabriel’s solution had been injected into that 
area or in similar area, would Gabriel’s solution have 
caused the sloughing? A. It could. 

Re-cross Examination 
By Mr. Quinn: 

Q. How soon after injection of Gabriel’s solution would 
necrosis or sloughing set in? A. That I don’t know. 

Q. Well, then, Doctor, can’t you give us any idea how 
long it would take to bring about that condition? A. I 
should estimate a sloughing of that nature from an in¬ 
jection of Gabriel’s solution certainly should appear within 
4 to 6 weeks. 

Q. From 4 to 6 weeks, but not less than 4 weeks. 

163 A. Oh, it might occur within a week. 
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Q. Isn’t it likely to occur within a week! A. Yes. 

Q. Then why say within 4 to 6 weeks? A. Because in a 
majority of cases that is the date they appear. 

Q. You have known cases that have occurred— A. From 
the injection; yes. 

Q. Have you known of injections being made into in¬ 
fected area of a pilonidal cyst treated by x-ray. A. No. 

Q. Speaking of that condition— A. Yes. 

Q. (Continuing) You don’t know anything about that 
do you? A. Yes. I know something about it. 

Q. You do not know of anything where an injection has 
caused a breaking away? A. Pilonidal cyst? I am not 
familiar with a pilonidal cyst treated that way. 

Q. Does this Gabriel’s solution break down and destroy 
local tissue? A. Yes. 

Q. That is normal tissue which has already been killed? 
A. The breakdown may already kill or not. 

Q. Suppose that you had an area like this (indicating) 
that was all necrossed—this whole area here necrossed, 
sloughed out, and all around here (indicating) it was very 
red, and swollen, like a bad case of sunburn, if you inject 
some Gabriel’s solution in this side here, where would it 
affect the tissue? A. That would depend entirely 
164 where the substance was injected. 

Q. I show you Exhibit No. 1. Assume that the 
back was in that condition when Gabriel’s solution was in¬ 
jected in one side, do you think it would come around on this 
other side? A. It could, yes; depending on the quantity 
injected. 

Q. But if there had not been any injection and that broke 
down, would you say that necrosis was due to something 
else? A. You are speaking of Gabriel’s solution? 

Q. Yes. A. Yes. 

Q. And there hadn’t been anything else, and there had 
been applied an overdose of x-ray. A. Not necessarily, 
depending on the condition of the skin in the rest of the 
field irradiated. 

Q. Well, if the rest of the field were irradiated, the skin 
had gotten to be badly burned, that would be from a break¬ 
down eventually, wouldn’t it? A. Depending upon the de¬ 
gree of reaction from the x-ray. To say badly burned, 
doesn’t qualify it very well. 
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Q. Assuming it was an overdose of x-ray? A. That the 
entire area received an overdose of x-ray? The entire 
area would come out. 

Q. The entire area shown to be burned around the ulc¬ 
erated part ? A. Entire area—subjected to the x-ray. 

Q. In other words, if this portion were already sloughed 
out, necrosis here, and dead flesh sloughed out, and this 
area around here badly burned (indicating), swollen and so 
on— A. You mean that area (indicating)? 

165 Q. An overdose has been given, then that break¬ 
down will slough out (indicating); is that correct? 

A. If an overdose, yes. 

Q. Yes? A. Yes. 

Q. You know how much alcohol there is in Gabriel’s 
solution? A. No, sir. 

Re-rcdirect Examination 

By Mr. Welch: 

Q. Are you familiar with Gabriel’s solution? A. 1 am. 
Q. Do you know whether there is a large percentage of 
alcohol— A. (Interposing) I don’t know the exact per¬ 
centage. I believe there is quite a bit—large because of the 
effects 1 have seen from its use. A small amount I don’t 
think would give the desired action that usuallv I have seen 
when Gabriel’s solution was given. 

Q. If this is the area treated (indicating), and this is 
necrosed, and this much is necrosed from the treatment, 
would the necrosis be confined to that much? A. No. 

Q. Necrosis would be all of this (indicating)? A. Right. 
Q. And if necrosis set up from x-ray, and this came out, 
then all of this would have come out too? A. Right. 

Q. When you have erupted pilonidal cyst with the ulcer, 
suppose this pilonidal cyst when you have the ulcer is the 
ulcerated area necrosed? A. Yes. 

166 Q. So that this area was necrosed when you be¬ 
gan to work on it if it was an ulcer. A. Sure, if you 

have established the ulcer as necrotic. 

Re-recross Examination 
By Mr. Quinn: 

Q. Assuming the original ulcer as large as indicated— 
A. Regardless of its size? 
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Q. But if a small ulcer takes up very little— 

Mr. Welch: I don’t think it takes an expert radiologist 
to see that. 

The Court: Of course, I assume that it is a small area. 

Dr. William P. Hynes, a witness produced on behalf of 
defendant, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Welch: 

Q. Doctor Hynes, state your full name? A. William P. 
Hynes. 

Q. And Doctor, where do you practice medicine? A. I 
am employed by the Government—in charge of x-ray treat¬ 
ment at Mount Alto Hospital. 

Q. How long have you been in charge of the x-ray work 
at Mount Alto ? A. A little over 7 years. 

Q. How long have you specialized in x-ray ? A. 1 have 
been doing x-ray work since 1917. 

Q. Where did you graduate in medicine, Doctor? A. I 
graduated at Creighton University School of Medicine. 

Q. I show you a record, Doctor, marked Defen- 
167 dant’s Exhibit No. 1, in the name of Callahan, Mor¬ 
gan B., diagnosis pilonidal cyst, which purports to be 
the record of x-ray treatment, and will ask you to examine 
it please, Sir? A. (Examining document referred to): 
Yes, sir. 

Q. After examining the record referred to, Doctor, can 
you state to the Court and jury whether that is proper 
x-ray treatment for pilonidal cyst? A. I think that is very 
excellent treatment. 

Q. Bearing in mind, Doctor, that that treatment is given 
to the back of a patient in the ares where a pilonidal cyst 
exists, I show you this cone, part of x-ray equipment, and 
ask you does this 7x7 cm. cone represent the type of sur¬ 
face that was irradiated, according to the record you have 
there? A. Evidently this portal is numbered by No. 1, 
probably referring to that size cone. 

Q. That is right. Now would that x-ray treatment that 
you have a record of in your hand, Doctor, kill and necrose 
the flesh and tissues in the area treated around the pilonidal 
ulcer? A. I don’t think so. I don’t believe it would. 
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Q. Presume, Doctor, that an area treated by x-ray is 7 x 
7 cm. square, if the x-ray dosage is of sufficient strength to 
cause the destruction and necrosis of the tissues in any part 
of that surface treated around the pilonidal cyst, how much 
of the tissue would be destroyed in the treatment of the 
area? A. Of course the intensity of the treatment is pos¬ 
sibly a little greater in the center portion than it would be 
in the outer portion, or margins of this field. 

Q. If the treatment was sufficient to kill a necrosed tissue 
of the area treated, how much would you find ne- 
168 erosed? A. I would expect to find all of that field 
necrosed. 

Q. If the x-ray treatment in a given case is sufficient to 
cause necrosis, how soon from the time of treatment would 
the necrosis be completed? A. Be completed? 

Q. Yes; would the necrosis of the flesh killing all the 
tissue be completed? A. There is some variation in time, 
of course, in all of those things; destruction of tissue, might 
vary anywhere from, I would say, from a month to three 
months, for the entire area to be sloughed out. 

The Court: What is that? 

The Witness: The entire area. 

By Mr. Welch: 

Q. From one to three months? A. I should say so. 

Q. Doctor, will you presume the following facts, please: 
That on December 12, 1935, a patient with a pilonidal cyst, 
visits a radiologist for treatment. At the time there is an 
ulcer present; and the x-ray treatment applied conforms to 
the record of treatment which you have in your hand, which 
has been referred to as Defendant’s Exhibit No. 1; and pre¬ 
sume that on September 9, following those treatments, a 
patient visits a surgeon and the surgeon finds an area de¬ 
scribed as follows: 

It was an ulcer, sloughed out; nothing necrotic about it 
then. It looked inflamed. The surgeon found further that 
in an area about 2- 1 /> to 3 inches across, covered the area 
just outside the sloughed ulcer, the tissue was reddened and 
somewhat swollen; and presume further that on the 22nd. 
day of September, the surgeon injected into the reddened 
and swollen area, an injection of Gabriel’s solution; and 
presume further that on October 5, when the patient re- 
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turned to the radiologist, the radiologist found that 

169 much of that tissue around the ulcer was sloughed 
out; can you form an opinion as to what caused the 

condition presented on October 5th.? A. I would certainly 
say that it was aggravated by Gabriel’s solution injected 
into it. 

Cross Examination 
By Mr. Quinn: 

Q. Doctor, I think you said that if there was an overdose 
of x-ray, the infected area—that is, the area that was to be 
treated, would break down first. 

Mr. Welch. He wasn’t asked that. 

By Mr. Quinn: 

Q. Didn’t you state that if an overdose of the infected 
area would break down first? A. I think not. 

Q. Not that you were asked the question, but I wrote it 
down that way? A. I don’t believe I said it. 

Q. Isn’t it a fact that when there was an x-ray exposure 
that the x-ray infected area will break first? A. No; 1 
wouldn’t say that. 1 wouldn’t testify as to that. 

Q. You mean that if there was an overdose and let’s 
assume that this is the affected area here; this represents 
the pilonidal cyst in this area here (indicating); do you 
mean that if there was a breakdown, necrosis of the tissue, 
that it would all break equally around here (indicating)? 
A. No; I testified that the intensity of the x-ray w'ould be 
greater in the central portion than in the margin. 

Q. Let us take that intensity of the x-ray as to whether 
it gave a proper dose or the overdose is greater in the 
injected area? A. Any kind of area. 

170 Q. Will you take the chalk here and indicate to the 
.Judge and jury out (how) you arrange those fields? 

A. According to Dr. Merritt’s record here, he used just one 
field, similar to this here—7 x 7. 

Q. 7 x 7? A. Yes, sir. 

Q. Doctor, have you but the one field? A. That is all I 
see of record. 

Q. Well, suppose that you were administering the x-ray 
in the 7x7 area, would you have more than one field or sev¬ 
eral? A. I think one field on this particular thing. 
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Q. On this particular thing; and you would arrange the 
application of the dose so that there would be greater in¬ 
tensity in the seat of the pilonidal cyst than in the adjoin¬ 
ing area? A. No, slightly more intensity in the center 
portion than in the margin. 

Q. I want to show you this one we are speaking of (hand¬ 
ing instrument to witness). This is fastened to an arm, 
isn’t it—there? A. This is fastened to two hooks—to two 
supports. 

Q. And then the light goes down through— between that? 
A. Yes. 

Q. And passes through that middle—here (indicating)? 
A. Right. 

Q. This is the first time I have ever seen one of these 
things. I will ask you if this middle here (indicating) 
doesn’t show a circle around here—greater inten- 

171 sity when applied on this portion than the rest; see 
what I mean? A. No, I don’t believe that statement 

is true. There is an area a little— 

Q. (Interposing) Isn’t that area darker there (indicat¬ 
ing) ? A. I don’t think the x-ray had anything to do with it. 

Q. The density in that particular place is due to— A. 
(Interposing) No, it is not. 

Q. Now, if there is an overdosage of x-ray so that there is 
a burn, an unwarranted burn, what do you do to arrest the 
ill effects of that burn? A. Well, there isn’t anything you 
can do about an overdose. 

Q. What would you use to arrest that condition to try to 
prevent the burn from doing harm in the way of necrosis 
and destruction of tissue? A. If there is an overdose of 
x-ray there is no way I know of of stopping the reaction that 
is going to develop. 

Q. Well, do you try to stop it? A. No, I think not. There 
is no way of stopping it. 

Q. Have you ever tried to stop the spread of the x-ray 
burn? A. Doesn’t spread—just over the field of treatment. 

Q. Have you ever tried to relieve it in any way—relieve 
pain, and try to keep it from destroying as much tissue 
as possible ? A. The only way to stop it would be to quit— 
Q. (Interposing) To do what? A. To quit. 

172 Q. You say necrosis is the result of a burn—that 
necrosis which is the result of a burn wouldn’t show 

up until more than 3 months after treatment ? A. Right. 
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Q. You are speaking about the time it would show up? 
A. That is different. 

Q. Then what would you use to arrest the ravages of 
the burn? A. Stimulating ointments. 

Q. Name some of them. A. Allantoin. 

Q. And is that used to treat a condition which is due 
to an overdose of x-ray? A. Not necessarily. 

Q. Isn’t that what is used usually? A. Not necessarily 
for an overdose. 

Q. What is that? A. Not necessarily for an overdose. 
Use it for moderate reactions. 

Q. You use it when you get an overdose too? A. Yes, 
sir. 

Q. What is the effect of allantoin where there has been a 
burn due to an overdose; does it arrest the spread of the 
burn; arrest the necrosis? A. No, it tends to heal more 
than to arrest any necrosis already going on. 

Q. If it tends to heal, at the same time it tends to arrest 
the progress of the necrotic area; doesn’t it? A. No, I 
don’t think so. 

Q. How does it tend to heal; what does it do ? A. 
173 It is more or less a stimulating ointment over that 
area. 

Q. What else do you use besides allantoin? A. Similar 
ointments—such solutions as that. 

Q. Now, if there isn’t an x-ray burn due to an overdose or 
due to a defect in the apparatus or wrong technique, is the 
condition of the patient’s back around the area like this 
very very painful, assuming normal treatment, without the 
overdose? A. Not necessarily. 

Q. It is not necessary to give the patient drugs or nar¬ 
cotics to relieve pain? A. Eight. 

Q. But if there is a burn it is very intense and painful 
isn’t it? A. You are speaking of an x-ray burn? 

Q. I am speaking of a burn through an overdose. A. I 
never refer to this reaction as a burn. I don’t believe it is 
technically correct. 

Q. What do you call it ? A. X-ray reaction—no burn that 
I know of. 

Q. An x-ray burn due to an overdose of x-ray, then it is a 
very painful experience the patient has to go through? A. 
If there is an ulcer formation. 


114 


CHRISTIE ET AL. VS. CAELAHAN. 


Q. If there is an ulcer formation due to an overdose? A. 
Yes, sir. 

Q. And then you have to give him narcotics to relieve 
him of pain, don’t you? A. It depends on the individual a 
whole lot. 

Q. It depends on the individual? A. Right. 

174 Q. But if there is a normal dosage, he doesn’t go 
through such painful experience? A. Nothing more 

than you would get from a severe sunburn. 

Q. Yes. And would it heal up? A. With proper oint¬ 
ments. 

Q. Rapidly like a sunburn would? A. Not quite so fast. 
It heals up without anything at all. 

Q. And how long do you think it would take to heal up if 
there was not an overdosage? A. Overdosage for what 
purpose? 

Q. An overdose of x-ray for pilonidal cyst. A. That de¬ 
pends to a great extent on the size of the field used. A size 
like this, entirely in six weeks. 

Q. Six weeks? A. Yes; that is right. 

Redirect Examination 

Bv Mr. Mason Welch: 

Q. When you say a field is healed up in six weeks, you are 
referring to x-ray reaction or ulcer created by pilonidal 
cyst? A. I think I answered just ordinary reaction from 
x-ray. 

Q. You were not talking of ulcer from pilonidal cyst? 
A. No, sir. 

Q. As we are speaking of x-ray treatment, as in this case, 
bearing in mind an ulcer was present, is there any way that 
you or any other doctor can see how soon following x-ray 
treatment or following surgical treatment the ulcer would 
heal? A. I would say there is not. 

175 Q. You were asked about the use of allantoin oint¬ 
ment in connection with x-ray reaction, is that same 

ointment applicable and proper to use in connection with 
any ulcerated area? A. Right. 

Q. Used in a given case it will indicate x-ray— 

The Witness: No. 

Q. You can’t feel any heat in it? A. Absolutely not. 
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Q. Just one more question. I understood you to saj r 
when you were discussing this area of the cone with Mr. 
Quinn that you or the operator wouldn’t have anything to 
do with controlling the difference between the intensity at 
the edge and the intensity at the center. Did I understand 
you to say that? A. Right. 

Q. The intensity is there? A. Yes; that is just a charac¬ 
teristic. 

Q. And the operator can’t change the intensity? Only by 
the formula for the treatment; is that correct? A. Right. 

Q. Is there any practical difference to the surface treat¬ 
ment in the amount of x-ray at the center and the edges of 
that field with the treatments as shown on that chart (indi¬ 
cating) ? A. The greater intensity in the center portion of 
this field is so small—the percentage is so small compared 
with one—from this center portion of the area to the outer. 
There is an actual difference in intensity between the two 
places, but it takes a very fine instrument to measure that 
difference. It is so small. 

Q. By the treatment of pilonidal cyst, would you state 
that was an overdose treatment? A. I don’t think 
176 so; no sir. 

Recross Examination 
By Mr. Quinn: 

Q. You are assuming a dosage given just as put on the 
chart? A. Yes. 

Q. Of course if any error in the technique or administra¬ 
tion were present, there would be a difference from that 
chart, wouldn’t it? A. Certainly. 

Q. Now, Doctor, Gabriel’s solution that you spoke about; 
you said that you thought that would cause a breakdown or 
necrosis? A. I don’t believe I answered that question just 
that way. 

Q. What would the effect of Gabriel’s solution be if in¬ 
jected into the edges of the area? A. I said I thought it 
would aggravate the condition. 

Q. What do you mean—aggravate any necrosis already 
there? A. Right; and have a tendency to break down— 
hasten it. 

Q. Would it break down the tissue that had not already 
been neerossed—adjoining areas that had been necrossed? 
A. I could not answer that definitely. 
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Q. Do you know how much alcohol is in Gabriel’s solu¬ 
tion? A. Not exactly. 

Q. Now, Doctor, assume that a man got a treatment for 
pilonidal cyst and he was given a normal treatment, 

177 as you say, a normal dosage, as indicated by that 
chart, and he didn’t get any wrong reaction from it; 

got a reaction which would be normal for that dosage, and 
the hair follicles at the seat of the cyst—the cyst destroyed 
—how long would it take the entire area to heal up, in¬ 
cluding the cyst ? 

Mr. Welch: There is no evidence in this case that the 
treatment succeeded in destroying all of the hair follicles of 
the cyst or all of the hair follicles in the area of the cyst. 

By Mr. Quinn: 

Q. Mr. Callahan testified and Doctor Merritt testified 
he had gotten the cyst out, and when he worried about 
cancer, he told him he would try to heal up the burn given 
him. 

Now, assuming that he got a normal dosage for the treat¬ 
ment of this pilonidal cyst and the cyst was destroyed, 
treatment was successful, and there wasn’t any burn— 
whether you want to call it that or not—due to overdosage; 
how long would it take the entire area to heal up, including 
the opening that had been where the cyst was. A. Six to 
eight weeks. 

Q. Six to eight weeks. A. Right. 

Dr. E. A. Merritt, called as a witness by and on behalf of 
the defendant, having been previously first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Mason Welch: 

Q. Dr. Merritt, when Mr. Callahan came to you in Decem¬ 
ber, 1935, what was the condition of his back at the site of 
this pilonidal cyst? A. There was an opening midway over 
the mid portion of the sacrum, representing an ulcer 

178 which had the representation of a cyst, with the story 
that went with it. 

Q. There is a record of X-ray treatment that has been 
marked the same as Exhibit No. 1. That is a part of your 
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office record, is it? A. It is a record made at the time the 
treatments were given. 

Q. It is the original record? A. The original record. 

Mr. Mason Welch: I ask that this be accepted in evidence 
now, your Honor, as Defendant’s Exhibit No. 1. 

By Mr. Mason Welch: 

Q. Dr. Merritt, tell the Court and the Jury whether or not 
that does truly represent the exact treatment given to Mr. 
Callahan ? A. It does. 

Q. Is that treatment an excessive dose in any way for a 
pilonidal cyst? A. It is not. 

Q. Could that treatment cause a necrosis or killing of the 
tissues in the area surrounding the ulcer, the area repre¬ 
sented by the “7”? A. I do not quite follow you. 

Q. Could that treatment have caused the necrotic condi¬ 
tion or the killing of the tissues in the area, the 7x7 area 
treated? A. No, sir. 

Q. Did you, in July of 1936, or at any other time, ever 
tell Morgan Callahan that you had gotten all of the cyst out 
entirely and killed all of the hair follicles, and were simply 
treating him for X-ray burns? A. Certainly not. 

Q. Do you remember talking to Mrs. Callahan over 
179 the telephone about Mr. Callahan’s treatment? A. 

No, sir. 

Q. Did you ever talk to Mrs. Callahan at any time and tell 
her that you had given Mr. Callahan, her husband, too 
much X-ray treatment? A. No, sir, I did not. 

Q. Did you ever give her husband too much X-ray treat¬ 
ment? A. Ididnot. 

Q. The last time, in September, 1936, when you saw Mr. 
Callahan’s back, prior to the time he went to Dr. White, ac- 
ording to his own testimony and Dr. White’s testimony, was 
there any necrotic tissue in the area surrounding the piloni¬ 
dal cyst ulcer? A. No, sir,—well, the margins of the ulcer, 
unless they could be considered necrotic tissue around there, 
no. 

Q. That is the marginal part of the ulcer? A. Yes, sir, 
the marginal part. 

Q. I mean in the tissue covering (surrounding) the ulcer? 
A. No, there was none. 
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Q. When he came back to you on October 5th, recalling 
your testimony on examination by plaintiff as to the nec¬ 
rosis and sloughing tissue, was that necrosis and sloughing 
caused in any way or in general in any way by the X-ray 
treatment you had given? A. I think so. I think the X-ray 
had something to do with it, yes. 

Q. Explain to the Court just what you mean by that? A. 
I mean by that that where any person of any kind has been 
irradiated with X-ray to the point of producing reaction 
on the skin, where it becomes red and inflamed, and 

180 the hair follicles in the skin are destroyed subsequent 
to that time, any substance of any kind injected in or 

about that region will, in all probability, produce a slough¬ 
ing; cold water, alcohol injection, or anything else. 

Q. And in this case, without the intervention of the in¬ 
jection of the Gabriel solution on September 22, 1936, or 
some other substance, could that area there represented as 
necrosed on October 5th have been presented? A. 1 think 
not, although it must be admitted there are local applica¬ 
tions, things that could be put on, that would indicate it, 
too. 

Q. That would have produced the same result? A. Yes, 
sir. 

Q. When I say without the intervention of some other 
thing, I mean treated as application, injection or applica¬ 
tion—"would have the same result? A. No. 

Q. Now, you heard Dr. White and Dr. Collins both 
testify? A. Yes. 

Q. Did Dr. White call you at any time about Mr. Calla¬ 
han’s condition, at any time before October 5th? A. No, 
sir. 

Q. Did you have any personal knowledge whether there 
was any call previous to that time? A. Why, Dr. White 
called up,—that is not my office, but the Garfield Hospital,— 
but I did not see him personally. 

Q. Before October 5th, did you receive any message to 
personally communicate with Dr. White about this case? 
A. No, sir. 

Q. If there had been any conversation or any con- 

181 ference between you and Dr. White, or any other 
doctor, between September 9th and October 5th, 

concerning this case, with respect to making any injections 
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in any area, would you have so advised? A. I certainly 
would have advised against it. 

Q. So far as the healing process of the ulcer in the pilon¬ 
idal cyst which you treated was concerned, could you tell 
at any time how long it would take the whole ulcer to heal? 
A. No. 

Q. Considering the area treated around the ulcer itself 
in the treatments that were given in this case, normally how 
long should it take the area around the ulcer which was 
treated from the X-ray reaction expected in this case? A. 
Well, the fact is, you can expect things,—well, I mean very 
actively from an X-ray of an area how your dose has been 
given, and what quantity has been given, at the end of 26 
days, where the method has been used, as in this case, you 
will expect a recurrence (reaction) in reasonable, normal 
skin, which goes on for a matter of three to six weeks. 

Q. After the 26 days? A. That is right. 

Q. In this case if the sloughing and necrosis in the area 
treated surrounding the pilonidal ulcer had been necrossed 
and killed under the X-ray treatment would it have been 
healed as it has been described? A. No, there would be no 
question about that at all. 

Cross Examination 

Bv Mr. Quinn: 

Q. Doctor, you said that would never heal if there had 
been a necrosis, as claimed in this case, due to X-ray? A. 
That is right. 

182 Q. Assuming that was the condition, due to X-ray, 
or overdosage from it, as claimed in this case, what 
would be the condition of the patient’s back in that area 
four years after the treatment? A. There would be an ab¬ 
solute absence of fat connected with the tissue down to the 
bone, and starting with the skin postules and the connecting 
tissue and muscles. 

Q. And would there be any discharge from the area? A. 
Oh, after the end of four years? 

Q. Yes. A. Mr. Quinn, I don’t know the answer to that. 
I have never seen a case like that. 

Q. If there was a scab four years afterwards, that would 
come off wet in this area? A. You are talking about the 
seventh (sloughed) area? 
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Q. We are talking about the area in this area of the ulcer. 
A. We are talking about two different things. I may have 
misunderstood you. 

Q. I am speaking of the area claimed to have been burned. 
Taking the area described by Dr. Halley and Dr. Shearer 
as being ulcerated, if that were due to X-ray burns, or over¬ 
dosage of X-ray, what would be the condition of that area 
there described four years afterwards? A. It would be 
hard to mention it. It would be an open ulcer. It would be 
difficult to imagine such a condition extending over four 
years. 

Q. Would there be a coverage over the area at all? A. 
No. 

Q. Would there be an indentation in the back with dis¬ 
colored skin and without fat and muscle? A. I thought I 
answered that question. There would not be any- 
183 thing about (but) an ulcer. 

Q. Suppose there was that ulcerated condition 
I have described, and sloughing, and there had still been a 
wet place, and another scab would form, would there be a 
healing? A. Certainly there would. 

Q. Would that indicate that had been subjected to an 
overdose of x-ray? A. What area are you talking about? 

Q. This area talked about by Dr. Shearer and Dr. White. 
A. No, that would not indicate that. 

Q. Dr. Merritt, you said, in September, on September 4, 
1936, as this condition appeared then when you examined 
Mr. Callahan was a small ulcer ending up satisfactorily 
from the burn, is that correct ? A. And I would like to refer 
to the record. To the best of my recollection, that is so, but 
I want to see the record. 

Q. “9/4/36 small ulcer filling in gradually from the bot¬ 
tom, still has sharp pain like toothache, but does not last 
long.” What do you mean by small ulcer you found which 
was filling up from the bone? A. The smallest of the ulcers 
would have to refer to the previous notes. That would be 
the ulcer that we would consider. 

Q. I notice, on June 29, 1936, you have “ulcer diameter 
l- 1 ,/* centimeter and phenol applied”? A. Yes, sir. 

Q. How much is that of an inch? A. One-fifth, or two 
and one-half centimeters. 

Q. A very small ulcer? A. Yes, sir. 
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184 Q. This had progressed to an extent? A. What is 
that? 

Q. The healing? A. Yes. 

Q. Then, the next entry there is on September 4, 1936, 
when you have “a small ulcer filling in gradually from the 
bone,” and that meant a normal healing process, didn’t it, 
healing from the bone? A. That is correct. 

Q. That is the way normal healing comes, from the bone 
out? A. Yes, sir. 

Q. Was it smaller than on June 29th? A. I would have 
to conform to the record, over a period of four years. I 
really do not want to lie. Probably it is the same size. 

Q. That would mean on his back it would be just as it 
appeared, a small ulcer, or a small boil? A. Yes. 

Q. I notice you say, on June 29th, that “the drainage has 
been stopped”? A. That is right. 

Q. And, as to this entry of September 4th, where you sim¬ 
ply say, “A small ulcer”, it was no worse than on June 
29th? A. No my recollection is that is the last notation I 
made. 

Q. That is September 4th. A. That is the last time I saw 
him. 

Q. You saw him on the 9th? A. Well, the ulcer had in¬ 
creased a little in size, because we had been attempting to 
treat him with different things, for the man corn- 

185 plained bitterly of pain. 

Q. But surely, with the healing setting in, and with 
the ulcer so small as that, whv was it vou took an X-rav on 
September 10th? A. Because the patient himself expressed 
his dissatisfaction and wanted to consult another physician, 
and wanted to get the evidence, and wanted to get it at the 
disposal of that physician. You are familiar with that? 

Q. No, I am not. A. You have been in the office many 
times. 

Q. No, I have not. 1 have seen your partner, but not 
you. A. That is what I am talking about. 

Q. At any rate, the X-ray does not show any damage to 
the tissue? A. No. 

Q. Does the X-ray show any damage to the bone? A. 
Sometimes; not there. 

Q. But, if there have been bones that have been dam¬ 
aged in any way, you take an X-ray to show it, don’t you, 
in a picture? A. You hope to show it. 
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Q. And, if that area was filling up satisfactorily, healing 
from the bone, there was no damage to the bone under¬ 
neath? A. No, sir. 

Q. Why did you take the X-ray? A. Simply as a matter 
of routine. 

Q. Isn’t it a fact that Dr. White said the area was in that 
condition and asked you to take the X-ray to see if it was 
infected? A. If it had been so, I would have reported it to 
him. 

186 Q. He told you he was going to a physician? A. 
Yes, sir. 

Q. And he named Dr. White among those that you knew? 
A. Yes, sir. 

Q. And you told him it was all right? A. I did. 

Q. You will not deny he told you he went to Dr. White? 
A. Yes, I do. 

Q. Don’t you recall it? A. No. 

Q. Do you deny it? A. Well, I do both. 

Q. You testified the other day that within a few days he 
told you that he had talked with Dr. White, that he had 
been to Dr. White; do you recall that? A. I believe I do. 

Q. And you testify you know that from the report that 
came to the hospital? A. That is right. 

Q. That came to the Garfield Hospital ? A. That is right. 

Q. And it was at the Garfield Hospital that you treated 
Mr. Callahan on all occasions? A. Yes. 

Q. Did you have an office in there? A. It is not strictly 
an office. 

Q. That is your headquarters? A. Yes, sir. 

Q. And you did learn that he did in a few days? A. I 
don’t know that, but I did learn it. 

187 Q. And yet you have an entry here that he con¬ 
sulted Dr. White without your knowledge? A. Pos¬ 
sibly that is all without my knowledge. 

Q. There is an entry here on November 5th. about con¬ 
sulting Dr. White. Is that written in the same writing as 
the other entries made in September and October? A. 
Probably not. We have three secretaries, and all make 
different entries. 

Q. Now, I understod you to say in answer to counsel’s 
question a moment ago that, if there was no overdosage, 
and this treatment here was given, and there was a normal 
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reaction, that this condition would clear up in from three 
to six weeks? A. I did. 

Q. Now, in this case, you did succeed, didn’t you, in de¬ 
stroying a pilonidal cyst? A. No, T don’t think so. 

Q. Didn’t you tell Mr. Callahan, in the summer of 1936, 
that you had destroyed the cyst? A. How did I know that? 

Q. Did you tell him that? A. How would I know that? 

Q. I don’t know. The result would have been that. A. 
The probable result. 

Q. Didn’t the probable result indicate to you that you 
had cleared up that cyst? A. Well, we were led to believe 
on one occasion, for the notes will show that there was a les¬ 
sening of the discharge and a general improvement, which 
led us to believe we were on the way to a successful recov¬ 
ery. 

Q. Was that the condition in June, July, and Au- 

188 gust and September? A. I would have to refer to the 
record. 

Q. When did you prescribe for Mr. Callahan? A. I ima¬ 
gine I began very early in the treatment. As a matter of 
fact, in January he got a prescription of codein. 

Q. Isn’t that a narcotic? A. It is under the Harrison 
Act a non-habit-forming form of opium. 

Q. That was in January? A. I am not certain. It was 
in the first series of treatments. 

Q. It was between the first and the second treatments? 
A. Yes, sir. 

Q. Did he tell you, between the first and the second treat¬ 
ments, he was suffering terrible pain? A. No, I do not say 
that. He complained of pain and inability to sleep. 

Q. That was after the first four treatments? A. That 
is in the period. I want to say it was early in the series of 
treatments, whether it was the treatment at the first, or at 
the second, I cannot recall. 

Q. At any rate, it was after you began the first treat¬ 
ment? A. Yes, sir. 

Q. That he complained of this pain? A. Yes, sir. 

Q. And inability to sleep? A. That was not unknown 
to him. 

Q. Then you gave him the codein? A. Yes, sir. 

Q. After the second series of treatments, what did 

189 you prescribe? A. Some where along in there gen- 
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erally,—I cannot be specific,—we prescribed various 
narcotic treatments, with the idea it would be administered 
hypodermically by his wife. 

Q. So, his wife was to administer these hypodermics? A. 
So he told me. 

Q. What were these injections? A. Pantopan was the 
one I gave as a general proposition. 

Q. Did you prescribe anything else? A. I don’t recall 
anything else. 

Q. Or Delachod? A. I think that was true. 

Q. How frequently did you prescribe those narcotics? 
A. I don’t remember. 

Q. Was it frequent? A. Not very frequent, no. 

Q. In addition to the narcotics to be hypodermically ad¬ 
ministered, were there any narcotic salves you gave him to 
dress his back with ? A. Well, I could best answer that that 
they were local analgesics that were administered. 

Q. In the spring and early summer of 1.936, didn’t you pre¬ 
scribe some salve that had cocain in it? A. One time, I 
did. 

Q. Didn’t you do this more than once? A. Yes, sir, I did. 

Q. That was for the purpose of treatment of the pain in 
this area, besides healing? A. It was not intended to heal. 

Q. It was in addition to the narcotic injections? 
190 A. That is right. 

Q. And delachod is a habit-forming drug? A. it is. 

Q. And it is, in fact, well known to you that sometimes 
people take drugs for the purpose of relieving pain, and 
form the habit? A. That is habitual, of course, but it has 
never happened in my experience. 

Q. During the summer of 1936, did you continue to pre¬ 
scribe narcotics for him? A. He got occasional prescrip¬ 
tions from us, yes, sir. 

Q. Did you see him in July, 1936? A. Does the record 
so show? 

Q. No, the record does not. A. May I see the record? 

Q. The record shows a jump from June to September. 
A. Yes, that is the 29th., that is July. That is the first of 
July. 

Q. That is the last part of June, isn’t it? A. With the 
exception of 48 hours. 

Q. The 29th. is the 29th. of June? A. Yes, in June. I 
didn’t see him from that time until 9/4/36. 
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Q. Isn’t it a fact that he frequently came to see you on 
many occasions when you made no record of it, and you 
had told him he need not come to the office, but come right 
on back when he wanted to see you, if there was any 
possible way to see him, that is, for him to come on back,— 
didn’t you say that? A. No, sir, I would not say 

191 that. I would not make such an exception in Mr. 
Callahan’s case. I know that we saw him more fre¬ 
quently than was put on the record, for some of the busi¬ 
ness was trivial services. The salient features of the thing 
are on the record. 

Q. Would you put down on the record when he came in 
to see you and get a prescription for narcotics? A. Not all 
of the time. 

Q. The fact is, it does not appear here between June 
and September, according to this record, when he visited 
you, and this record does not indicate all of the time he 
visited you? A. Oh, no. 

Q. He may have been in there again then every other 
day during this time? A. Not that often, no. 

Q. Don’t you think he came in there frequently during 
July? A. Yes, I think he came in frequently, but not every 
other day. 

Q. The last entry you have is October 5th. That is the 
time you say you made this entry that he had consulted 
Dr. White without your knowledge. Then, you have No¬ 
vember the 3rd., an entry there as to Dr. White, as to what 
Dr. White reported to you? A. No, not to me. I wish 
you would not say that. He did not report to me. He 
did not so state. 

Q. Didn’t he report to you previously? A. Here is the 
notation: “Dr. White reports that the subject is getting 
narcotic assistance from him and other doctors and for 
us to govern ourselves accordingly”, and signed “D.B.”, 
which is the secretary. I didn’t know anything about it 
it at all. 

Q. Those are called to your attention? A. It was 

192 not in this case. As a matter of fact, it was some 
time subsequent to that period. As a matter of fact, 

the record was closed with us, pretty much, although I did 
see Callahan after that. 
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Q. But, notwithstanding the entry on this date, when Dr. 
White reported that he was getting narcotic prescriptions 
from him, and for you to govern yourself accordingly, that 
on the 11th. day of the same month you prescribed vala- 
dolidid for him the next day? A. Yes, sir, I did. 

Q. And on the 23rd. day of October you prescribed nar¬ 
cotics for him? A. I am not sure, but I do not deny it. 

Q. An you have not got any entry on these office sheets 
of Mr. Callahan visiting you on either the 23rd. day of 
October or the 11th. day of November? A. That is right. 

Q. Although you prescribed for him on that day? A. 
That is right. 

Q. Hadn't Dr. Read called you up at the same time and 
told you he had gotten narcotic prescriptions from him? 
A. He had not at that time. 

Q. Did you ever talk to Mrs. Callahan on the telephone 
at all? A. No, sir, not to my knowledge. 

Q. And you deny you ever told her that you had given 
Mr. Callahan an overdose of x-ray? A. I do. 

Q. And you deny you had a conversation with Mr. Cal¬ 
lahan in July of 1936 in which you told him that you had 
gotten that cyst out of there, but your difficulty was, in 
trying to cure up the burn you gave him? A. Cer- 
193 tainly, I do deny it. 

Q. You do? A. I do. 

Q. Doctor, what is the usual charge for x-ray treatments 
of this kind? A. No usual charge. We do not charge by 
the treatment. 

Q. Can you give us an idea as to what the charge would 
be on these series of treatments? A. In Mr. Callahan’s 
case, nothing. 

Q. Nothing? A. No, sir. 

Redirect Examination 

By Mr. Mason Welch: 

Q. Was there any particular reason in this case why 
there was no charge out of line for Mr. Callahan? A. A 
very excellent reason. 

Q. Tell the Court why. A. Because I had an agreement 
with Mr. Miller not to charge him anything. 

Q. Mr. Miller was his boss? A. The late Mr. Miller. 
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Recross Examination 
By Mr. Quinn: 

Q. Did you ever tell Mr. Callahan that? A. No, sir, 
the question never came up. 

Q. You say you undertook to treat him, and you told 
his boss that you would not charge anything? A. I didn’t 
know whether Mr. Miller was his boss or not, but I told 
Mr. W. T. Miller that, for he requested me to do so. 

194 Q. It was Mr. Miller’s request for you to do so? 
A. He requested me, and said that he would be glad 

to have me do so, and I would do it under the circum¬ 
stances. 

Q. Is that the Mr. Miller that is now dead ? A. Yes, sir. 
Q. Did you keep any books on this at all, Doctor? A. 
We have the entry of the case, of course, on our records. 

Q. That is all you have; you do not have any record of 
charges? A. Not to my knowledge. 

Q. Why didn’t you tell Mr. Callahan there would be no 
charge? A. He did not ask me. That was not a matter 
to be discussed with him. I was interested in doing what 
I could for him. 

Q. Did you know he was a man getting a large salary? 
A. No, sir, I did not know that until this trial started. 

Q. You say, after looking at that chart, that these treat¬ 
ments were given just exactly as put down here? A. There 
is not any question about it. 

Q. You did not give them? A. I was not there when all 
were given. 

Q. Were there a good many given when you were not 
there? A. That would be true. 

Q. How many were you present? A. Well, personally 
I was present at more than half. 

195 Q. There were eleven given in one series, and four 
in another? A. Four given the first time and eleven 

the second time. 

Q. Were you present in half of them? A. Yes, sir, or 
Dr. Roslin (Rathbone) would give them. 

Q. Would Dr. Calter give some? A. Dr. Calter would 
give some. 

Q. Isn’t it a fact that there were times when there was 
nobody there but just the girl ? A. No, there were no treat¬ 
ments given in any event by the girl alone. 
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Q. Is there a girl that assists, a nurse? A. Yes, sir, a 
nurse. 

Redirect Examination 
By Mr. Mason Welch: 

Q. Doctor, just one question. Will you state to the 
Court and Jury whether or not it is the custom among 
Roentgenologists, in giving treatment of this ind, in having 
someone present in the room while the therapy is being 
given? A. The doctor, having directing the posture of 
the case, having directed the nature of the activities, along 
with the nurse, he goes on about his business, and keeps 
it on for several, four or five, minutes, and the bell rings, 
and the treatment stops. 

Q. Is there a reason why a doctor or a nurse or any 
person is not in the room while this treatment is being 
administered? A. Certainly. 

Q. What is that reason? A. The reason is that it is 
very dangerous to the doctor from day to day and 
196 month to month in seeing a person in the room when 
the x-ray treatments are being given. It would be 
only a matter of time until he would pass on. 

Q. In other words, to be constantly in the room you say 
is dangerous? A. It is highly hazardous, and is not good 
practice. 

Q. As to the treatment of Mr. Callahan, and being in 
the room by himself while the treatment was being given, 
that is nothing unusual at all ? A. That is an ordinary prac¬ 
tice, and done all over the world. 

Recross Examination 

By Mr. Quinn: 

Q. In this room where the patient is, and the cone is, 
that is lead-lined? A. Yes, sir. 

Q. And that is the reason it is so dangerous? A. Yes, 
sir. 

Q. So, you people step outside, so that you will not be 
subject to the danger,—you step outside? A. No, that is 
a very vicious impression; to answer that without quali¬ 
fication,— 

Q. I do not want to leave anything vicious. A. As a 
matter of fact, the x-ray is on a slant, and, as it comes 
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out, it strikes the wall of the room, and it is knocked back 
in small quantities, which has no effect on a person, in the 
main, in a few hours, or days, even, but, if you are there 
all of the time, week in and week out, then you begin to 
develop anemia, and you are injured. 

Q. Did you say that the patient is locked in there, and 
there is a pane of glass that you can look through? A. I do 
not like the words “locked in”. 

197 Q. Well, there is a glass that you can look 
through? A. There is a glass in there that comes 

down like this (indicating), so that, if a patient speaks 
at all, we hear him, but there is not any occasion for them 
to speak. 

Q. You depend upon the bell ringing to let you know 
the time is up? A. It is an electrical clock mechanism 
over which we have no control. 

Q. You depend upon that clock to give you the time that 
he has been under exposure, and that rings? A. Yes, sir. 
The Court: Is that automatically started and stopped? 
The Witness: Yes, sir, it automatically stops and starts. 

Redirect Examination 

By Mr. Mason Welch: 

Q. You have just told us about the treatments, and is 
there just one controlling part of the treatment, or are 
there any checks? A. There are checks on that, but that 
is the one we depend upon. They have never failed us. 
That has been in effect for years, and it never failed us. 

198 Morgan B. Callahan, the plaintiff, was recalled in 
rebuttal, and having heretofore been duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Mr. Callahan, did Mr. W. C. Miller ever tell you that 
Dr. Merritt was not going to charge you anything? 

Mr. Mason Welch: I object. 

A. No, sir. 

Mr. Mason Welch: I do not think it makes any differ¬ 
ence whether Mr. Miller told Mr. Callahan any such thing. 
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The Court: Well, I do not think that is contradictory 
at all. Mr. Miller might (not) have told him that he had 
made a statement to the doctor. 

Mr. Quinn: If the court please, I offer Mr. Callahan’s 
back to the jury at any time. He stands ready now to ex¬ 
hibit his back to the jury, which we continue to do. 

Mr. Mason Welch: I understood that offer was made. 

The Court: That offer was made in the beginning of 
the trial. There has never been any request to exhibit it, 
and ordinarily that is not done. 

Mr. Quinn: We are perfectly willing for the court and 
the jury to see it. 

The Court: Would the jury care to examine the sore 
at this time? 

Several Jurors: Yes, sir. 

Mr. Mason Welch: I think, if that is to be done, that 
we should have the privilege of having it done with the 
physicians present. Of course, the plaintiff’s case has 
been closed. We think that the doctor should be permitted 
to look at it and explain to the jury what the conditions 
there are. 

Mr. Quinn: What Doctor? 

199 Mr. Mason Welch: Dr. Merritt. 

The Court: Ordinarily any expedition (exposi¬ 
tion) of that sort should be in the plaintiff’s own case. 

Mr. Quinn: Your Honor recalls that I offered it. 

The Court: It just throws the case out of gear. 

Mr. Quinn: I offered to do that. 

The Court: Yes, you offered to do it but you did not do 

it. The case should be kept in some proper order. I do 

not want this case all opened up again. In view of the fact 

that some of these jurors have indicated that they should 

like to see it, I will do it, but it is not ordinarily a proper 

way to handle a case. Of course, that would mean that the 

defense will have to be given an opportunity to make some 

examinations and observations if thev should wish to. 

•> 

Mr. Quinn: I suggested in the case in chief to show 
the back to the court and the jury. 

The Court: You offered to, but you did not request it 
or demand it. 

Mr. Quinn: No I did not demand it. 

Mr. Mason Welch: That is a part of the plaintiff’s case, 
as to whether he wants to do that. 
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The Court: I do not want to have any further talk 
about it. The gentlemen who feel that it is essential for 
their consideration of the case to see this man’s back hold 
up your hands, please. 

(No hands were raised.) 

The Court: I think you had better let it rest the way it 
is. 

Mr. Quinn: That is all right with me. That is all, Mr. 
Callahan. 

Mr. Mason Welch: May we approach the bench? 

The Court: Yes, sir. 

200 (The following occurred at the judge’s bench, 
outside of the hearing of the jury.) 

Mr. Mason Welch: At this time I want to move the 
court to strike all of the testimony that lias been presented 
by the plaintiff bearing upon the question of loss of em¬ 
ployment, because of alleged conditions produced by the 
defendant, and loss of wages. I understood that it went 
in with the statement of counsel that it would be connected 
up. There have been doctors on the stand competent to 
testify that his physical condition would have caused a 
loss of time, and there has been no such testimony offered. 
There was an officer of W. C. and A. N. Miller who could 
have testified why he lost his position, and there has been 
absolutely nothing offered in this case except the plain¬ 
tiff’s own statement, which is not competent to prove the 
loss, and I move that it all be struck out and that the court 
so instruct the jury. 

Mr. Quinn: There was an office manager and he had 
nothing whatever to do with the salary of this plaintiff. 
I could not prove it by him. 

Mr. Mason Welch: You did not ask him, Mr. Quinn. 

The Court: What did Mr. Callahan say about it? I 
do not remember. 

Mr. Mason Welch: Mr. Callahan said that his condition 
got so bad that he had to leave his employment and was 
let out of his employment at Millers in July, 1937. 

Mr. Quinn: He gave him a chance to get another job, 
and he got another job with the Home Owners’ Loan. 

The Court: I doubt very much whether the evidence 
is sufficient to show that. 
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Mr. Quinn: I submit that a man can testify as to what 
happened with reference to his own job. 

201 The Court: Mr. Callahan did not say why that 
request was made. 

Mr. Mason Welch: No, sir. 

The Court: There was absolutely nothing about that. 

Mr. Quinn: It was on account of this sore. 

The Court: He did not say so. 

Mr. Quinn: I wanted to go further but I was shut off. 

The Court: He did not say so. That was the point. 
He said that request or suggestion came to him to look 
for another position, not to be in a hurry about it but to 
get another position as soon as he reasonably could and, 
as I recall it, that is as far as it went. There may have 
been a thousand and one reasons why that should be true, 
which is illustrated by the fact that back in 1934 he went 
back. 

Mr. Quinn: In 1934, he left because of the fact there 
was a cut in salary. 

The Court: Unless you can show the reason was his 
incompetencv because of his physical condition, I doubt 
very much whether you have the necessary proof. 

Mr. Mason Welch: At least that should have been 
strengthened by some statement of the doctor, that he was 
incompetent because of his condition, or by Mr. Crampton 
that his physical condition got so bad that the firm had 
to get rid of his services. There was not a word said about 
that by either one of them. 

Mr. Quinn: He was not an officer of the corporation. 

Mr. Mason Welch: He said he was and Mr. Callahan 
said he was. 

The Court: Let us see w’hat was said. Are you through 
with your testimony ? 

202 Mr. Quinn: Yes, sir. 

The Court: Are you through? 

Mr. Mason Welch: Yes, sir. 

The Court: Gentlemen, it looks as though we will be 
here for a few minutes and you may leave the room if you 
wish. 

(The jury thereupon retired from the court room.) 

The Court: You gentlemen may return to your seats. 
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(After considerable quotation of testimony and argu¬ 
ment, the following occurred.) 

The Court: 1 will have to rule in favor of the defendant. 

Mr. Quinn: Will your Honor allow me an exception, 
because I think this is a very important matter. 

The Court: Undoubtedly it is. As 1 say, it is so very 
important from the viewpoint of the plaintiff that it is 
surprising that there is no more direct supporting evi- 
dense on the matter. I would not like to submit that kind of 
evidence. 1 will strike that evidence out. 

Mr. Mason Welch: If the court please, for the record, 
I would like to move at this time for a directed verdict in 
favor of the defendant. 

The Court: That motion is overruled. 

Mr. Mason Welch: And we note an exception I under¬ 
stood from your Honor’s expression on how you viewed 
the evidence that that would be so, but I wanted the record 
to show it. 

The Court: Yes, certainly. The record will show that. 
Have you any prayers? 

Mr. Mason Welch: We have prepared three instruc¬ 
tions, your Honor. 

The Court: Pass them up for both sides. I would like 
to have the plaintiff’s first. 

203 (During the discussion of the prayers offered by 
both sides, the following occurred.) 

The Court: I have been thinking about this matter of 
the jury seeing this plaintiff’s back ever since it came up. 
We have left this jury in the position of one side showing 
the facts and circumstances connected with it, and three 
or four of the jurors have indicated a desire to see it, and 
finally, in my observations, which seemed to impress every¬ 
body for a time, this thing came up. 

Mr. Mason Welch: I am willing to cooperate in any 
way you desire. 

The Court: I simply do not want, after sitting here as 
the court for several days, to appear to make technical 
moves and hold something which, if I reflect upon it, per¬ 
haps it might be better to hold the other way. 

Mr. Mason Welch: To begin with, I am perfectly will¬ 
ing to cooperate to do this in an equitable way. I think 
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that it was properly a part of the plaintiff’s case to show 
it by doctors at the time he was putting in his case. When 
he made his offer he said, in the presence probably of some 
doctor, that he was going to prove that, and I took it 
that when the doctor was on the stand he would do that 
particular thing. I had three doctors here yesterday, not 
all day but from a little before eleven until well along in 
the afternoon. They were three doctors whom I could 
have presented if the advantage was taken by Mr. Quinn. 
I have not talked to Dr. Merritt about it. I would like 
to have Dr. Merritt tell me whether he would want to make 
the observation or to call in a surgeon. 

The Court: What do you think about it, Mr. Quinn? 

Mr. Quinn: I do not care one way or the other. 

The Court: Do you think it would be helpful one way 
or the other? Do you think it would be helpful to the 
jury? 

204 Mr. Quinn: I haven’t a thing to say about it. 

The Court: It is not a matter of that kind. 

Mr. Quinn: Of course, at the time Mr. Welch had his 
physicians here— 

Mr. Mason Welch. (Interposing) I desire to say that 
I intended to argue to the jury that they had not been 
shown the back. 

The Court: I do not attempt to try a case when com¬ 
petent counsel are in it. I could have said “show the back” 
and not talked about it, and that would not have sounded 
very good from the lips of the court, and still I did not 
do it, but that was my reaction to it, and now it is up 
to you not to talk anything about this. You have had an 
opportunity to see this man if you wanted to. 

Mr. Mason Welch: I do not believe that the plaintiff 
is asking the jury to give damages for a bad back— 

The Court: (Interposing) Suppose you take a minute 
to talk to any doctors you wish. I am not criticising any¬ 
body, but take a moment and talk to the doctor. 

Mr. Mason Welch: If the court please, Dr. Merritt and 
I discussed this matter, and this is the substance of what 
came about, to agree to the exhibition of the back now and 
Dr. Merritt have an opportunity to examine it and state 
to the court and jury what his findings are. 

The Court: You do not wish anyone to see it? 
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Mr. Mason Welch: That counsel for the plaintiff call 
a surgeon to examine the back and open up this case now. 
I would want a surgeon that I think is just as good in any 
way as the surgeon produced on behalf of the plaintiff. 
I do not think that we should open this case up again. 

The Court: What do you say to that? 

Mr. Quinn: Mr. Norris has tried to get Dr. 

205 Shearer and he said he would come right down. 

Mr. Mason Welch: Of course, if Dr. Shearer is 
going to have another oar in this case we would like to 
have an opportunity to bring a competent surgeon down 
here to examine the plaintiff and to testify if we think it 
is necessary to contradict Dr. Shearer. 

The Court: Do you think you can get someone right 
away? 

Mr. Mason Welch: I will trv to. I will make an effort 
to do so. 

The Court: Well, I do not know how long that will 
take. I supposed this case would go to the jury by noon. 
I am inclined to think that the back ought to be exhibited. 
After reflection upon the quandary, it might let the jury— 
after all, they are the ones who have got to decide the 
question. The way it is now, it is sort of a matter of 
leaving them up in the air on the proposition. 

Mr. Mason Welch: I have no objection to that. My 
objection is to reopening the case for further testimony. 

The Court: Your idea is to have the back exhibited and 
then allow Dr. Merritt to make such observations as he 
desires? 

Mr. Mason Welch: Only as to what is there. The 
layman would not know whether this cyst was the original 
ulcer or whether it was something else. Dr. Merritt treated 
it and he knows whether it is the spot of the original ulcer 
or whether it is not. 

The Court: You mean just to describe— 

Mr. Mason Welch: (Interposing) What was there. 

The Court: The outward appearance? 

Mr. Mason Welch: That is right, and not to make any 
argument as to what caused it. 

206 Mr. Quinn: And for him to testify— 

Mr. Mason Welch: (Interposing) Merely to de¬ 
scribe so that the layman may understand it, what its ap- 
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pearance is. I do not know what the fact is, but if there 
is some scar tissue there, the layman would not know 
whether that was one fact or the other. The doctor would 
know what it is, but not any statements or testimony as 
to what caused this or what caused that. 

The Court: It is descriptive. 

Mr. Mason Welch: Purely descriptive and to enable the 
jury to know what they are looking at. That is all. I 
object to having the case re-opened at this time. I think it 
has been tried and I agree with the court that the jury 
should see the back, but I do not think we should have to 
try this case over again. 

The Court: I suppose, in view of the way things de¬ 
veloped, I could permit the exhibition of the back with con¬ 
ditions, and T would like counsel to agree on some short¬ 
cut if they can. As a matter of strict, technical law I 
think I would be right in not permitting it, but since the 
situation has developed probably I could justify that by 
the application of pure technical rules; but I am not so 
much interested in those. I would like to give each side a 
fair chance to present the whole case. 

Mr. Quinn: How would it be to do this, to allow Dr. 
Shearer to examine the back in the presence of the court 
and to see what he has to say about it? 

Mr. Mason Welch: My idea was that he would examine 
it and tell the court what he saw, and if the court is satisfied, 
that he could simply indicate it to the jury through the 
doctor. 

The Court: Suppose you go out and examine Mr. 
207 Callahan and come back here and let us see what his 
statement would be. 

Mr. Mason Welch: You mean Dr. Merritt? 

The Court: Yes. 

Mr. Mason Welch: All right. We are perfectly willing 
to do that. 

(Whereupon, counsel for both sides, together with the 
plaintiff and defendant retired from the court room. Upon 
their return, the following occurred.) 

Mr. Mason Welch: Shall we approach the bench? 

Mr. Quinn: There is no one here. 

The Court: Is there any question about what the doctor 
will say? 
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Mr. Quinn: He has not stated it. 

The Court: Suppose you just make to me a statement 
of your description of this back. You can stand right 
there if you wish. 

Mr. Mason Welch: Doctor, you do not have to take the 
stand. 

Dr. Merritt: Your Honor, 1 examined this man just 
now, Mr. Callahan, and I found a scar following the mid- 
line over the sacrum measuring 1.6 inches by 2. The scar 
is firm but freely movable from the underlying structure; 
that is, it can be moved laterally but not much up and 
down, because you could not move the skin up and down. 
There is no evidence of ulcers at the present time. The 
scar is such a scar as might result from any destructive 
agent—any destructive agent—any; and it has apparently 
got a blood supply because it is a good pink color. The 
fact that it can be moved from side to side is evidence that 
it is not adherent to the underlying structures. There was 
moisture from the scar, but that was due to a vacillating 
(vaseline) dressing which the subject was wearing 
208 and I removed that and cleaned the area with the 
gauze that he had and also with my handkerchief, 
and I made some attempt to express something in the scar 
but was unable to do so. 

Mr. Quinn: What do you mean by “express some¬ 
thing”? 

Dr. Merritt: By “express something” to supply some¬ 
thing if there might be some evidence hidden there. 

Mr. Quinn: You did not find any evidence? 

Dr. Merritt: No, sir. 

Mr. Mason Welch: If the court please— 

Mr. Quinn: (Interposing) There w r as no evidence of 
any cyst? 

Dr. Merritt: Not at the present time. 

Mr. Quinn: In your opinion, that cyst is gone? 

Dr. Merritt: That is my judgment. 

Mr. Quinn: And is it your opinion that the X-ray de¬ 
stroyed the cyst. 

Mr. Mason Welch: If the Court please— 

The Court: (interposing) I do not think you can go 
that far. 

Mr. Quinn: May I ask this question, then. That con¬ 
dition there in his back could, in your opinion, have come 
from an X-ray burn? 
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Mr. Mason Welch: I object to that. He says it could 
come from any destructive tissue (agent). 

Mr. Quinn: Could it come from an X-ray burn? Is that 
one of the destructive agents it could come from? 

Mr. Mason Welch: He said no. 

The Court: He has already said that on the stand. He 
said exactly that on the stand. There is nothing new about 
that. 

Mr. Quinn: I would like a positive answer from 

209 Dr. Merritt now on that last question as to whether 

that condition that he finds today could have come 

from an X-rav burn. 

•> 

Mr. Mason Welch: If the court please, that is just what 
I was afraid of. The further we go the further we get. 

The Court: Yes: that is correct. 

Mr. Quinn: Of course, if his back is exhibited to the jury 
and Dr. Merritt testifies as to what it indicates to him, 
I submit I have the right to fairly cross examine him on 
it, and I just want to determine whether or not we ought 
to have Dr. Shearer down here. If I can get an answer to 
that question I may determine that it is not necessary to 
have him down here. 

Mr. Mason Welch: I think that is in the discretion of 
the court and I cooperate without any suggestion of techni¬ 
cality. 

Mr. Quinn: This is not a technicality. 

Mr. Mason Welch: But it would be technical if I ob¬ 
jected to showing the fact. I think the court has the right 
to refuse to have it shown, and has a right to take that 
position, but I do not think this is the time to try to find 
out how to prove the plaintiff’s case. 

Mr. Quinn: If he answers this question— 

Mr. Mason Welch: (Interposing) He has answered the 
question two or three times. He answered it on the witness 
stand and he has just answered it here to the court. 

The Court: It w'on’t hurt to answer it again to the 
court. Let him answer. 

Mr. Quinn: The conditions which you found in the back 
today, could that come from an X-ray burn? 

Dr. Merritt: In my opinion, it could not, for the reason 
I stated on the stand yesterday. 

Mr. Mason Welch: Does you Honor want us to recall 
to your mind what the reason was l 
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210 The Court: I recall the reason; I recalled the 
reason before. If it came from an X-ray burn— 

Mr. Mason Welch: (Interposing) And had not filled in. 

Mr. Quinn: Is the area “filled in”? 

The Court: That is correct, isn’t it doctor? Was that 
not your testimony? 

Dr. Merritt: What was the question? 

Mr. Quinn: Is that area filled in with anything but scar 
tissue? 

Mr. Mason Welch: Shall we go on with the interroga¬ 
tion? 

The Court: No, I do not think so. 

Mr. Quinn: That is an important question. 

Mr. Mason Welch: All right. Go ahead and answer it. 

Dr. Merritt: I am willing to answer the question. Heal¬ 
ing cannot take place with anything but scar tissue. Scar 
tissue is the only thing that replaces an injury, and nothing 
else. 

Mr. Quinn: You mentioned the fact, I think, the other 
dav in vour testimony that there would not be—I do not 
think you used the word “muscular” but there was some 
thing which you described in that area if there was an 
X-ray burn. 

Dr. Merritt: It would not be healing, Mr. Quinn. 

Mr. Mason Welch: Wait a minute. In the first place, if 
We are going to go on with this witness, why don’t you use 
the witness’ words? An X-ray burn can be anything from 
a sunburn reaction— 

Mr. Quinn: (Interposing) You know" what I am talking 
about. 

Mr. Mason Welch: I know, but the reporter is 

211 putting it down and the fellow" that reads it does 
not know w’hat you are talking about. 

The Court: Do you think you ought to go on w-ithout 
Dr. Shearer? 

Mr. Quinn: No. I think I w-ould rather have Dr. Shearer 
here. 

The Court: All right. 

Mr. Mason Welch: Do you have to permit him to put 
Dr. Shearer on? 

The Court: I do not have to, no. 

Mr. Mason Welch: I mean, I think that what the doctor 
has expressed— 
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The Court: I understand that, but I have come to the 
conclusion that it is not fair to this jury, after what has been 
said, not to exhibit the back. 

Mr. Mason Welch: All right, sir. 

The Court: If I permitted an exhibition of the back, 
then my power is limited as to the condition. I cannot 
lay down any arbitrary rule to cut off one side or the 
other. Otherwise, we should be wasting our time in trying 
this case, because any appellate court would reverse it. 
I do not want to be wasting my time in that way. I had 
rather take a little more time, so that nobody can say it 
is unfair. 

Mr. Quinn: I am willing to do this, to let the matter 
rest as it is and neither counsel make any reference to the 
fact that the back was not exhibited. 

The Court: No, I have made up my mind. There has 
been so much said about that back and an exhibition of it 
that I think it had better be exhibited. Even the court itself 
has made observations that might have discouraged the 
jury in an active desire, as some of them indicated at 
first that they wanted to see the back. I do not want 
212 to put myself in a position of holding stuff away 
from the jury. That is not fair to them. Do you 
want to go on, or will you have Dr. Shearer? 

Mr. Quinn: Right away. 

Mr. Mason Welch: At the same time I "will make in¬ 
quiries to see if we can get another surgeon. 

The Court: See what you can do. 

(W'hereupon, a short recess was taken, after which the 
jury returned to the court room.) 

The Court: Gentlemen, we have been some time trying 
this case. Counsel have been zealous on both sides and 
have properly represented their clients. Upon a further 
consideration of the matter I feel that by reason of the 
development of certain things, as they did develop, that it 
would be more fair to all persons concerned, and more fair 
to the jury, if I did have the jury see the back referred to, 
and as matters now stand; it will require the court to 
permit each side to have such medical evidence as they 
may wish expressed. For these reasons, we have had this 
delay, and I think it is more fair to all parties concerned 
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to take a little additional time and give this opportunity 
for them to secure their medical men. For that reason, 
on account of the necessity of getting in touch with one 
or two gentlemen and having them here to testify, we will 
take a little more time, rather than keep you gentlemen 
waiting around. So I am going to take a recess until 1:30. 

The Court: Now gentlemen, have you any doctors? 

Mr. Mason Welch: Yes, sir, Dr. Bradley is here. 

Mr. Quinn: And Dr. Shearer. 

The Court: Very well: Mr. Callahan let the doctors 
be around so that they can see. 

Mr. Mason Welch: Dr. Bradley has not been identified 
for the record. May he be identified? 

The Court. Yes, sir. 

213 Mr. Mason Welch: State your name, doctor. 

Dr. Thomas Bradley: My name is Thomas Brad¬ 
ley. 

Mr. Mason Welch: The doctor has not yet been sworn. 

The Court: He need not be sworn yet. 

(The plaintiff, Mr. Callahan, removed certain clothing so 
that the area in question was exposed for the examination 
of the jury and the physicians.) 

The Court: Do you wish to examine the sore any fur¬ 
ther, Dr. Bradley? 

Dr. Bradley: No. 

Mr. Mason Welch: Now, what shall the procedure be? 

The Court: We will treat this as a part of the plain¬ 
tiff’s case. 

Mr. Mason Welch: Do you want to exclude Dr. Bradley 
from the court room while Dr. Shearer testifies? 

The Court: No, I think not, I see no reason for that. 

Dr. J. P. Shearer, a witness called for and on behalf of 
the plaintiff, having been heretofore duly sworn was re¬ 
called and testified further as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Doctor, you have heretofore been duly sworn? 

The Court: Yes, he was sworn and has testified already 
in the case. 

Mr. Quinn: Very well. 
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By Mr. Quinn: 

Q. Dr. Shearer, will you tell the jury now just the con¬ 
dition of that back as shown by the exhibition before the 
court and jury? A. On my examination today I 

214 found this man has a smooth area at the base of his 
back, the area which is over the area which we call 

the coccyx. 

The Court: Speak a little louder. 

A. (Continuing) Not over the coccyx, over the lower 
part of the back, the sacrum. I did not measure it but it 
is approximately, I should say an inch and a half in diam¬ 
eter. In that area the skin over it is smooth, except in the 
center there is an area which is about the size of the end 
of my finger, which I believe is broken down. By that I 
believe there is no skin over it at the present time. The 
light was not sufficient so that I could get through to it. 
The skin is just partially healed over it or just broken down 
and there is a scab over it, and the rest of the place which 
is held to the skin over it is quite smooth. 

Q. Doctor, is there any cyst there? A. There is no evi¬ 
dence of any cyst at all. 

Q. How* does that condition compare today with the con¬ 
dition in February, 1937, when you examined him for the 
first time? 

Mr. Mason Welch: I just want to be sure how far we 
are going with this. Are you going to go back as we did 
before, or is it to be confined? 

The Court: I think they may get their comparative view's 
of the two times. 

Mr. Mason Welch: Very well. 

By Mr. Quinn: 

Q. How* does that compare to what it w’as in February, 
1937? A. Well, as regards the size of the smooth area 
w'hich I have described, I believe, as my recollection goes, 
as to the size of it now, it has contracted more now* 

215 that it had at that time. The place that I described 
a few’ minutes ago, which is unquestionably, as to 

whether there is still an ulceration there to me is, as I said, 
the size of the end of my finger, at the time I last saw’ it. 
That was a few’ inches in diameter. So that area has 
(not) increased in size. 
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Q. Since February, 1937, have you performed any opera¬ 
tion to remove a cyst? 

Mr. Mason Welch: The doctor has already testified— 

The Court: (Interposing) Yes. 

By Mr. Quinn: 

Q. Was there any cyst there in February, 1937? A. 
Not that I made out at any time, no, sir. 

Q. What is your opinion, Doctor, after examining him 
today, as to whether that area will satisfactorily heal with¬ 
out an operation ? A. I expect it will completely heal. 

Q. Will it always remain healed or will it break down? 
A. Well, my impression is it will have a tendency to break 
down again. 

Q. Does that condition indicate the usual progress of 
an X-ray burn? 

Mr. Mason Welch: If the court pleases, the doctor has 
stated in his direct examination— 

The Court: (Interposing) I think that is far enough. 

Cross Examination 

By Mr. Mason Welch: 

Q. There are only one or two questions. From your ex¬ 
perience in your surgical work, and following other sur¬ 
gical cases, isn’t it a fact that in the considerable percent¬ 
age of pilonidal cyst cases treated entirely by surgery, that 
you have a later break down? A. Yes. That is a fact. 

Q. Is that the fault of any physician or surgeon? 
216 It is still the condition of the pilonidal cyst which 
you have to deal with, isn’t it? A. Yes. I think, 
however, to anwser that question, I should be allowed to 
elaborate on it some. I mean, that is not a fair question. 

Q. Do you mean to say that it is the fault of the surgeon 
if it breaks down afterwards? A. I won’t answer a ques¬ 
tion unless—it is a question that cannot be answered yes 
or no. 

Q. You mean you cannot tell us yes or no whether, in 
a considerable portion of pilonidal cyst conditions that are 
surgically treated, you get the healing and a subsequent 
break down without any fault on the part of the surgeon? 
A. No. I could not answer that. 


144 


CHRISTIE ET AL. VS. CALLAHAN. 


Q. When you examined this scar just a few moments 
ago, did you even think that you could move it laterally? 
A. No, I could not. 

Q. You could not? A. A very small amount, perhaps 
a very small fraction of what the normal skin movement 
would be, and I say to all purposes not at all. 

Q. When you examined it, could you determine whether 
in the healing process tissue had formed from the base out 
toward the surface and that there is tissue under the sur¬ 
face scar? A. Well, there is bound to be tissue under the 
surface scar. Bv the surface scar I take it vou mean the 
skin? 

Q. Yes, sir. A. There is bound to be tissue beneath that, 
but that type of tissue is a very natural fibrous type of 
tissue, with no elasticity. 

217 Q. The scar tissue forms in healing? A. The 
scar tissue forms in healing and probably is the 
bait for the skin to grow over. 

Q. Are you familiar enough with X-ray treatments to 
tell the jury whether or not, if all of the tissue in the area 
treated with X-ray had been killed by X-ray, necrossed by 
X-ray, could there possibly have been the filling in and heal¬ 
ing that is presented in your examination of the back today ? 
A. From my observation and what I know of these condi¬ 
tions subsequent to X-ray, I think that it can heal just 
as this man’s is now. 

Mr. Mason Welch: That is all. 

Redirect Examination 
By Mr. Quinn: 

Q. Doctor, you were asked whether or not, after a sur¬ 
gical operation for pilonidal cyst there could be a healing 
and still a break down afterwards, and you wanted to 
qualify any answer which you made on that. What is the 
situation in reference to that? A. A pilonidal cyst I be¬ 
lieve is removed by a scalpel, by operation. There will be 
healing, not primary healing.. By that I mean that it will 
not heal up right away, but when it does heal at all it will 
heal, but if it breaks down again it means that that cyst has 
not been removed. 

Q. And, in your opinion, in this man’s case, you found 
nothing whatever? A. I found none at all. 
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Q. And you did not find any in February, 1937? A. 
No, sir. 

Recross Examination 
By Mr. Welch: 

Q. You say that you think that this may break 

218 down again? Is that right? A. Well, I am saying 
that on the basis of what I know of the conditions 

in other people, I could not say that this particular one will 
break down; but I am saying that on the basis of what 
I know about other conditions. 

Q. Would it be true if, as a matter of fact, some of the 
pilonidal cyst is still in the back in this case, it might break 
down? A. That is (not) the same type of question you 
asked me a while ago. I cannot answer that yes or no. 

Dr. Thomas Bradley, a witness called for and on behalf 
of the defendant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Welch: 

Q. Your full name is what? A. Thomas Bradley. 

Q. And you are a practicing physician and surgeon in 
the District of Columbia, doctor? A. Yes, sir. 

Q. Are you associated with any other surgeon in your 
practice? A. Dr. Walter Carr. 

Q. Where are your offices? A. 1744 N Street. 

Q. You have .just examined the back of Mr. Morgan Cal- 
tahan in the presence of the jury. Will you just state to 
the jury what your findings were upon your examination ? 
A. He has a circular depressed scar which is not mature, 
and that is moveable around the edges and fixed in the 
center. It is scarforated over the surface where the epith- 
elorium has recently come off, and there is a little 

219 fleck of blood there and around the edges of it 
there are four scar areas that are also a little bit 

irritated as if an adhesive— 

Mr. Quinn: (Interposing) We can agree that that was 
adhesive. 

Mr. Mason Welch: We can agree to that. 
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Mr. Quinn: Adhesive was taken off just before lunch 
time. 

The Witness: And that is about all. 

Bv Mr. Mason Welch: 

Q. Doctor, in your practice, have you had occasion to 
follow a great many cases due (through) to a contusion 
(conclusion) that has (have) been treated by X-ray? A. 
Not a great many. I have followed some. Perhaps I am 
not old enough to have followed many. 

Q. You have followed some? A. Yes, sir. 1 have fol¬ 
lowed enough. 

Q. Can you state to the court and jury whether or not, if 
the entire area of that scar had been treated by X-ray of 
sufficient quantity to kill and necross all of the tissue in 
the area of that scar, would it have filled in and healed as 
you found it today? A. I doubt it. Xo, I do not believe 
it would, because the X-ray would destroy the whole busi¬ 
ness and there would be no growth of skin tissue beneath. 

Mr. Mason Welch: That is all. 

Cross Examination 
By Mr. Quinn: 

Q. Doctor, you said this was a depressed scar. In other 
words, that was down below? A. It is not flush with the 
level of the skin. 

Q. It is not flush with the level of the skin the way it 
should be. Doesn’t that indicate that the original 
220 tissue under the depression was killed and sloughed 
off ? A. No. 

Q. What causes the depression? A. There has been in¬ 
fection there probably. There has been—well, every scar, 
as a matter of fact, is smaller by the time it becomes com¬ 
pletely matured than the original condition that was pres¬ 
ent. The scar contracts. 

Q. What causes the depression? What causes this par¬ 
ticular area to go down below the surface where it normally 
should be if something under it has not been killed and 
destroyed? A. May I draw a diagram, your Honor? 

The Court: Yes. 

A. (Continuing) This is an area of skin (illustrating 
on blackboard) and this represents an area that has been 
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removed for some reason or other. New tissue grows into 
that all around and piles up and that is called proud flesh, 
and as that matures the whole thing shrinks, so that the 
skin has been able to come back. It is pulled down, and 
this is pulled up. (Illustrating). The whole thing just 
contracts, and while this may have been piled up like that in 
the beginning it simply contracts and gets smaller. 

Q. But the healing starts in, before it starts in, isn’t it 
conceivable that underneath that area, in the way of de¬ 
ceased (diseased) A. (Interposing) I say, something has 
been removed. 

Q. Sure, it is out of there. Is not that the tissue that 
has been destroyed ? A. The part that came out has been 
destroyed, yes. 

Q. And that would be the tissue? A. Yes, that is right. 

Q. An X-ray—some call it burns and some call it re¬ 
actions—but a reaction from X-rav from a third de- 

V 

221 gree burn, for instance, will cause a destruction 
of tissue to that area? A. And that also, if it were 
burned and destroyed, so that the new tissue would not 
grow in— 

Q. (Interposing) It would not grow in at all? A. No. 
Tt would not heal. 

Q. You said that this scar was not matured. What do 
you mean by that ? A. It had not been completed. All 
scars take years to completely heal. For instance, if you 
take out an appendix, that scar looks different at the end 
of a year; it looks still different at the end of four years; 
it looks different from that at the end of five years; and it 
looks different al the end of ten years and it is different at 
the end of twentv vears. 

Q. Does it ever mature? A. Yes. It matures. 

Q. Do you think it does not mature until twenty years ? 
A. It varies in different people. 

Q. Does that twenty years mean that that is the time 
when the scar matures, is that the complete healing? A. 
You are getting into technical terms. It is healed long 
before the twenty years, but changes still take place in that 
scar. 

Q. In this particular scar which you found in this man’s 
back, you found it broken down some today, didn’t you? 
A. No. The scar itself has not broken down. The skin 
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over the center of that scar has come off. There is a little 
place, a millimeter across— 

Q. (Interposing) That is not breaking down? A. It 
is about the same. 

Q. But the skin has come off? A. Yes, sir; in the cen¬ 
ter. 

222 Q. Isn’t it a fact that that will continue to do that 
for some time to come? A. But it may do it a few 

times and then stop. 

Q. Supposing it had been doing it for several years or 
for a couple of years covering over and then breaking down 
again and coming off, does that indicate that that is not 
healing there? A. No, it is healing. It has not matured. 

Q. Not matured? A. Yes, sir. 

Q. And you cannot tell when that will mature, so that 
there will be no further breaking down in the way of pro¬ 
tective skin breaking down? A. Well, I think it probably 
won’t be very long now. That will get smaller still. 

Q. You found that this scar there—what size, by the way, 
did you think the scar was, the area covered by scar tissue? 
A. My fingers would set right over it. I do not know what 
size that is but they covered it. 

Q. We can agree that an accurate measurement shows it 
to be one and six eighths by two inches. That is the size 
of the area covered bv the scar tissue now? A. That is 
about it. 

Q. And you found that out on the outer edges of that one 
and six eights to two inches it was movable? A. That it 
was perfectly normal. 

Q. And in the center you could not move it? A. You 
could move it a little bit in the center. 

Q. Wasn’t your first answer that it was not movable? 
A. I do not remember, but the center is not as movable 
as the edge. 

223 Redirect Examination 

By Mr. Mason Welch: 

Q. So far as the general appearance of this is concerned, 
on examining it today, is there anything to distinguish it 
to you, as a surgeon, from the fact of the healing in a case 
that may have been surgically treated for pilodinal cyst? 
A. I would hesitate to have to decide that. You might be 
able to tell, but it would be just a guess. In the second 
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edges there was a little dilated area. There is no way that 
you can tell that they came from X-ray, but it is of no 
consequence. 

Q. So far as any ulcers or any sloughed tissue may be 
concerned, as was present in 1937 in this case, from your 
examination that day I understand you to say that that 
is healed? A. The sloughed part is completely gone. It 
is replaced with scar tissue; that is healed over. Is that 
what you mean? 

Q. Yes, that is it. And the spot which is referred to 
in the center, when you say that that has not matured as 
much as the rest of the square, is that what is normally 
found in such healing of tissue? A. After surgery of any 
sort with a heavy colored scar, it is not at all common that 
the center of these scars, the skin, for the skin, to come 
off in little flakes for a while, until the scar reaches the 
state of maceration, until the blood becomes soft and 
movable. 

Q. It is a fact, such as you found out definitely, is it not, 
that there is a blood supply in that area? A. Oh, yes. 
There has to be a blood supply or there would not be any 
skin growing there. 

Q. And if that area had been killed out by X-ray radia¬ 
tion, would you expect to find any blood supply ? A. 
224 Not unless there had been some plastic surgery, 
otherwise there would not be. 

Q. What effect upon the maturing of the scar does it 
have to keep the scar continually covered by a pad with 
vaseline on it? A. You mean, keeping a scar covered 
constantly with vaseline? 

Q. It is stated that these four spots you saw was because 
of a large pad? A. Yes. 

Q. What effect would keeping that scar tissue covered 
with a pad with vaseline on it—what effect would that have 
on the maturing scar? A. It would hinder that skin from 
growing normally. You can take vaseline and put it on 
normal skin and leave it for a while and it turns white, 
just like a washwoman’s hands in water. 

Q. Keeping it covered with vaseline definitely retards 
the maturing of the scar? A. No. It does not retard the 
curing of the scar. It simply damages the scar over the 
surface, and the skin was beneath that. 
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Q. It would damage the skin over the scar? A. Yes, 
sir. 

Recross Examination 
By Mr. Quinn: 

Q. You stated, doctor, that if the tissues in this area 
had been killed by X-ray there would be no healing. Is 
that correct? Suppose it was killed by any other destruc¬ 
tive agency, would there be any healing? A. I do not 
think you quite understand what I mean when I say that. 

Q. That is what I want to understand. A. If the 

225 X-ray is given in sufficient intensity, everything in the 

path of it is destroyed right on through and the skin 

sloughs and the edges of them are damaged so that they 
won’t heal. Although they are not killed, they are dam¬ 
aged. But in this particular case those edges have healed, 
they have grown together and the edges have just shrunk 
down. 

Q. In that healed area, a condition of necrosis has started 
and sloughed out due to the selection of Gabriel’s solution. 
A. I do not know- what was in it. 

Q. Let us assume that it was destroyed by Gabriel’s 
solution and sloughed out and the whole area necrossed, 
would that heal ? A. It depends on what is—I do not know 
what is in Gabriel’s solution. 

Q. Alcohol and benzol? A. Benzoin? 

Q. Yes. A. That would heal in time. 

Q. Would it heal like this is healing today? A. Just 
the same as any other surgical incision? 

Q. And the surgical incision would heal the same way? 
A. As I understand it, there was infection in this; is that 
true? 

Q. There was treatment. A. Of course that still further 
damages, infection and benzoin and so on. 

Q. Did you find any evidence of a cyst there today? A. 

No evidence at all. 

226 Q. How long have you been practicing medicine? 

A. Since 1934. 

By the Court: 

Q. This term “scar”, which you used several times, for 
the benefit of the jury will you define it to them ? What is 
scar tissue in the ordinary lay meaning? A. When you 



CHRISTIE ET AL. VS. CALLAHAN. 


151 


skin a rabbit there is some sort of little white fibers that 
hold the skin. That same tissue grows back to replace any 
incision of any kind. As that grows back, at first it has 
got a big blood supply. It is red and bleeds very easily, 
but in time the blood supply ordinarily diminishes and 
there is no blood supply for a while, for a period of years, 
and then later on it relaxes and gets soft. 

Q. It is renewed flesh? A. It is renewed tissue, to hold 
things together, like very fine stitches in silk. 

By Mr. Quinn: 

Q. I think you said that you had seen some cases of 
X-ray burns? A. Yes, I saw them. 

Q. And have you ever seen any of them heal at all? A. 
It depends—yes, I have. I saw one X-ray burn heal, and 
we decided that that probably was not an X-ray burn be¬ 
cause it healed. 

Q. Didn’t all the evidence indicate it was an X-ray burn? 
A. It did at that time, but later on we found out—that was 
when X-ray therapy had first started and he had been 
treated for athlete’s foot. 

Q. And that is when it first started? A. Yes, sir. 

Q. Did you see that case yourself? A. Yes. 

227 Q. That was since 1934? A. Yes. 

Q. Did you see any other cases that healed? 

Mr. Mason Welch: Just a minute, doctor. I think we 
ought to have in this type of question a suggestion of what 
counsel means by an x-ray burn. We have had testimony 
that an x-ray burn is like sun burn, what an x-ray burn 
means something that kills the tissue is another thing. 

Mr. Quinn: You understood that I am referring to the 
sort of burn that kills the tissue, a reaction, you might call 
it, from over doses, or what some call a third degree burn. 
A. No. I never have seen one of those heal. 

Q. Have you seen a case—do you call it a burn in your 
practice when there is an untoward result from application 
of too much x-ray? A. A burn. 

Q. Yes. Do you call it a burn? A. Yes, sir. 

Q. All right. Let us use that term. Have you seen any 
cases of x-ray burns healed? 

Mr. Mason Welch: Wait just a minute. 

Mr. Quinn: Of that type of x-ray burns, I was refer¬ 
ring to. A. No. 



152 


CHRISTIE ET AL. VS. CALLAHAN. 


The Court: I think it is a question of x-ray burns of 
sufficient intensity to destroy the tissue. 

Mr. Quinn: Yes. That is what I mean. 

The Court: That is what you are talking about ? 

Mr. Quinn: Yes. 

By Mr. Quinn: 

Q. Have you ever seen any of those that have 

228 healed? A. No. 

Q. Have you seen any of those at all? A. I saw 

one. 

Q. Where was that? A. That was some years ago when 
I was a medical student. 

Q. When you were a medical student? A. Yes. 

Q. And did you follow the case through for any num¬ 
ber of years to see whether there had been a healing? A. 
Well, that case was operated on. 

Q. Operated on ? A. Yes. 

Q. It was operated on in order to bring about a heal¬ 
ing, wasn't it? A. Yes. That had been for some time. 

Q. And it did heal when it was operated on? A. No. 

Q. It did not? A. No. 

Q. Isn’t it a fact, doctor, and don’t you know that the 
cases that you have seen where x-ray burns were not suffi¬ 
ciently intense to destroy the tissue, do not heal as readily 
as when there is a cancerous condition? A. I do not quite 
get you. 

Q. Isn’t it a fact that the cases where x-ray burns are 
sufficient in intensity to destroy tissue, that they do not 
heal as well as cases where there is cancer present ? 

Mr. Mason Welch: If the court please, there is no such 
evidence in this case. There is nothing in the case to in¬ 
dicate that that is a medical fact. If counsel expects to 
offer any evidence to prove any such thing, I do not object. 
If he does not intend to offer such evidence, I do 

229 object. 

Mr. Quinn: I have a right to test him. 

Mr. Mason Welch: But you are giving him facts that 
are not in the case. 

By Mr. Quinn: 

Q. Is that a fact? A. I can tell you I do not know much 
about x-ray therapy. I am a surgeon. 
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Redirect Examination 

By Mr. Mason Welch: 

Q. Just one further question. Without pretending to 
know all about x-ray therapy, is there any question in your 
mind, from your knowledge of medicine and surgery, about 
the fact that the healing of this wound as you found it de¬ 
finitely indicates that the flesh and tissue in that area was 
never killed by x-ray. 

Mr. Quinn: He says he does not know anything about it. 
Mr. Mason Welch: No. He did not say that. You said 
that. 

A. It did heal and it would not if it had been severely 
burned by x-ray. 

230 Note: The record discloses that counsel for de¬ 
fendants, at the close of plaintiff’s case, moved the 

Court to direct a verdict for defendants, which motion was 
overruled. 

Counsel for the plaintiff and defendants hereby agree 
and stipulate that the foregoing is a true and accurate rec¬ 
ord of the portions of the record of this case necessary for 
decision of the issues presented by this appeal. 

WELCH, DAILY & WELCH 

By: C. BOOKER POWELL 
Attorneys for Defendants 

HENRY I. QUINN 
RAYMOND NORRIS 
Attorneys for Plaintiff 

231 Order to Send Original Exhibit to the 

United States Court of Appeals Sc. 

Filed May 2 1940 

• * * 

It is, by the Court, this 2nd day of May, 1940; 
ORDERED, that the original of defendants’ (Appel¬ 
lants’) Exhibit No. 1, in lieu of a copy thereof, be delivered 
to the United States Court of Appeals for the District of 
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Columbia, for inspection by that Court, and subject to its 
further orders in regard thereto. 

DANIEL W. O’DONOGHUE 
Justice 

No Objection: 

HENRY I. QUINN 
RAYMOND NORRIS 
Attorneys for Plaintiff 


232 Suggestion, of Death 

Filed May 2 1940 

* * • 


Now comes H. Mason Welch, attorney and suggests the 
death of Thomas A. Groover, one of the defendants, in the 
above-entitled cause, he having departed this life on Satur¬ 
day April 20, 1940, in the District of Columbia. 

WELCH, DAILY & WELCH 

By: H. M. WELCH 
Attorneys for Defendants . 


233 Designation of Record on Appeal 

Filed May 3 1940 

• * * 

The Clerk of the Court will kindly prepare record on 
Appeal in the above-entitled action and will include therein 
the following: 

(1) . Declaration 

(2) . Plea 

(3) . Joinder of Issue 

(4) . Verdict and Judgment 

(5) . Motion to Set Aside Verdict and Judgment and To 
Enter Judgment for Defendant 

(6) . Order Overruling Motion to Set Aside Verdict and 
Judgment and to Enter Judgment for Defendant. 

(7) . Notice of Appeal 



. 


CHRISTIE ET AL. VS. CALLAHAN. 155 

(8) . Memorandum: Supersedeas Bond on Appeal ap¬ 
proved and filed. 

(9) . Order Extending Time to Perfect Appeal 

(10) . Assignment of Errors 

(11) . Statement of Testimony. 

(12) . Order To Send Original Exhibit to the U. S. Court 
of Appeals of the District of Columbia. 

(13) . This Designation. 

WELCH, DAILY & WELCH 

By: C. BOOKER POWELL 
Attorneys for Defendants 

Service of copy of foregoing Designation of Record on 
Appeal is hereby acknowledged this 3rd day of May, 1940. 

HENRY I. QUINN 
Attorney for Plaintiff 


234 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 233, both in¬ 
clusive, (excepting the statement of testimony, as to the ac¬ 
curacy of which counsel has certified), to be a true and cor¬ 
rect transcript of the record, acording to directions of coun¬ 
sel herein filed, copy of which is made part of this tran¬ 
script, and in accordance with Rule 75 (g) of the Federal 
Rules of Civil Procedure for the District Courts of the 
United States, in cause No. 89024 at Law, wherein Morgan 
B. Callahan is Plaintiff and Arthur C. Christie and Edwin 
A. Merritt, Co-partners, trading as Groover, Christie & 
Merritt, are Defendants, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of August, 1940. 

C. E. STEWART, 

(Seal) Clerk. 
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IN THE DISTRICT COURT OP THE UNITED STATES FOR THE 
DISTRICT OP COLUMBIA 


MOROAN B. CALIA HAN, 

3125 New Mexico Avenue, N. W., 
Yiaahington, D. C. 

Plaintiff 


THOMAS A. GROOVER, ARTHUR C. CHRISTIE, 
and EDWIN A. MERRITT, co-partnera, 
trading as GROOVER, CHRISTIE & MERRITT. 
1835 Eye St., N. Hf., 

Washington, D. C. 

Defendants 
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RADIATION THERAPY RECORD 
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IN THE 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1940 


No. 7749 


ARTHUR C. CHRISTIE, and EDWIN A. MERRITT, 
Co-Partners, Trading as Groover, Christie & Merritt, 
Appellants, 

vs. 


MORGAN B. CALLAHAN. 


BRIEF ON BEHALF OF APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Edwin A. Merritt and Arthur C. 
Christie, trading as Groover, Christie & Merritt, defendant 
below, from a judgment for the plaintiff entered by the 
District Court of the United States for the District of 
Columbia, on the verdict of a jury in an action for damages 
for personal injuries. 
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The District Court liad jurisdiction under Sec. 44, Tit. 18, 
D. C. Code (Act of March 3,1901, 31 Stat. 1200, c. 854, Sec. 
64). 

This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, D. C. Code (Act of March 3, 1901, 31 Stat. 
1225, c. 854, Sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

(1) The Declaration (R. 1-4). 

Statement of Case. 

The testimony and evidence disclosed that plaintiff, 
Morgan Callahan, had suffered from a long-standing 
pilonidal cyst on his spine, which flared up like a boil every 
now’ and then and had flared up three times in 1935; that 
on December 5 or 6, 1935, plaintiff consulted defendant, 
Dr. Edwin A. Merritt, concerning treatment for that condi¬ 
tion (R. 11, 12, 22). 

That defendant treated plaintiff with X-ray radiation of 
sufficient intensity to destroy the follicles constituting the 
pilonidal cyst (R. 56, 57); that the surface condition at the 
site of the pilonidal cyst was, at the time plaintiff consulted 
defendant, a trophic ulcer condition of long-standing (R. 
56, 57); that the pilonidal cyst condition comprised the 
underlying cyst writh a sinus or fistual tract leading there¬ 
from to the surface ulcer which represented the opening of 
the sinus (R. 57). 

That the defendant and his associate physicians left the 
patient alone in the treatment room during the period of 
X-ray treatment (R. 12). The reason therefor w r as ex¬ 
plained in detail (R. 127, 128, 129), showing it to be a uni¬ 
versal rule to do so; that the treatment is carefully checked 
and controlled by automatic devices and a stop clock and 
that the cumulative effect upon a physician from presence 


3 


in the treatment room continuously with patients under 
treatment would be harmful and injurious to the physician. 

That the X-ray radiation was administered in two courses 
of treatment, the first consisted of four treatments ad¬ 
ministered on December 12, 13, 14 and 16, 1935. The sec¬ 
ond course beginning two months hence, on February 17, 
1936, constituting 11 treatments in February, 1936 on the 
following dates, 17, 18, 19, 20, 21, 22, 24, 25, 26, 27, 28 as 
disclosed by defendant’s Exhibit No. One (1) in evidence 
(R. 157). The treatments were over a seven (7) centimeter 
by seven (7) centimeter square area surrounding the exist¬ 
ing necrosed ulcer (R. 59). 

That plaintiff suffered great pain after the X-ray treat¬ 
ments in the area treated and that said area was greatly 
reddened like raw beef steak with pus running in the middle 
of it (R. 28, 29), that is, out of the fistula tract communi¬ 
cating with the pilonidal cyst (R. 57). Plaintiff’s wife tes¬ 
tified that “about July,—around July” she talked with de¬ 
fendant on the telephone and told him she was worried 
about Mr. Callahan’s, plaintiff, condition, and that the 
defendant said, “He s*‘d, unfortunately, that he had given 
Mr. Callahan too mucn burn,” (R. 73). Defendant denied 
recollection of any telephone conversation with plaintiff’s 
wife and denied that he ever told her at any time that he had 
given plaintiff too much X-ray (R. 17). Plaintiff himself 
testified that what defendant said about the matter when 
questioned, was as follows: 

Q. “What did he say?” 

A. “I told him I thought it had become malignant and 
cancerous, and that my friends thought it had become 
malignant and cancerous.” 

Q. 44 What did he say ? ’ ’ 

A. “He said he had no fear of that at all, that he had 
burned out all that pilonidal cyst and what he had to do was 
to heal up the atrophic ulcer caused by that burn” (R. 14). 


2d 
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Plaintiff also claimed and testified that following the 
X-ray treatment he was in such agony that he was forced 
to take narcotics constantly in order to get relief or to get 
some sleep. Mostly, they were administered by his wife. 
She testified that she was a trained nurse and did so ad¬ 
minister narcotics by hypodermic on prescription by de¬ 
fendant Dr. Merritt (R. 73); that she didn’t get the pre¬ 
scription herself; that she did not see the prescription and 
only had the medicine 'which Mr. Callahan brought home 
(R. 74). That she didn’t know that Mr. Callahan had pre¬ 
scriptions from other doctors, but knew he had quite a few 
-when she stopped administering them to him (R. 74); that 
she realized, as a nurse, that he was taking entirely too 
much narcotic (R. 75); that she stopped giving him nar¬ 
cotics because she knew he was feigning pain and did not 
need it (R. 80). 

That several months after defendant’s X-ray treatments, 
in September, 1936, plaintiff sought surgical treatment (R. 
15). At that time plaintiff still had a small ulcer healing 
and filling in gradually from the bottom and complained of 
considerable sharp tooeliache-like pain (R. 53). There was 
no necrosis in the tissue which had been exposed to X-ray 
radiation surrounding the original ulcer at that time as 
testified by the defendant (R. 117) and by plaintiff’s sur¬ 
geon, Dr. White (R. 63), and plaintiff’s physician, Dr. Col¬ 
lins, who testified that the tissues about three by four inches 
in area around the ulcer w^ere red and inflamed and clinically 
indicated infection (R. 82). Both of plaintiff’s said phy¬ 
sicians testified that it was in the red, inflamed appearing 
area surrounding the ulcer that they gave treatment to 
plaintiff by injecting alcohol solution called “Gabriel’s 
Solution” (R. 82) (R. 66). 

Plaintiff exhibited a picture to prove a large size ulcer¬ 
ated area before plaintiff went to other physicians in Sep¬ 
tember, 1936. However, plaintiff’s wife testified that the 
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picture exhibited for that purpose was not actually taken 
until November or December, 1936 (R. 73) and she stated 
that between September and October a great deal of tissue 
sloughed out (R. 79) and she said that her husband, plain¬ 
tiff, informed her at the time in October, 1936, when he 
returned to Dr. Merritt, defendant, that Dr. Merritt found 
it necessary to use scissors to cut necrosed tissue out from 
the area (R. 76). Plaintiff’s witness, Dr. Collins, testified 
that the picture showed the ulcer larger than when he and 
Dr. White treated plaintiff (R. 84). 

That later, on October 5, plaintiff returned to defendant 
at which time the trophic ulcer at the site of the cyst had 
increased in size (R. 53, 54, 58); that in the meantime, he 
had been treated by other physicians for infection and any¬ 
thing that could refer to X-ray; that he did not respond to 
treatment and alochol was injected in the irradiated area 
(R. 65, 66, 82); that on October 5, it was apparent that as 
a result of the injection a considerable area of the soft 
parts around the ulcer would slough out (R. 53); that the 
necrosis complained of could not have been caused by the 
X-ray radiation as given according to defendant’s record, 
because if the X-ray caused the necrosis it would have 
caused it in the entire irradiated area, namely, a square 
7x7 centimeters (R. 59, 102, 110). That the sloughed out 
necrotic area around the original ulcer which occurred after 
September resulted from the injection administered in that 
tissue by other physicians (R. 58, 62,101). 

That the X-ray treatment given according to defendant’s 
record was not of sufficient strength to cause necrosis of the 
healthy tissue exposed in the 7x7 centimeters area (R. 
100, 109, 117) and that said treatment was correct and 
proper X-ray treatment for pilonidal cyst (R. 100,109,117) 
and that the necrosed tissue which sloughed out in the area 
treated by X-ray around the original pilonidal ulcer was 
not caused by the X-ray treatment, but by the injection of 
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alcohol (also called Gabriel’s Solution) (R. 53, 54,101, 111). 

That if the X-ray radiation caused necrosis it must cause 
the necrosis of the entire 7x7 centimeter square (R. 59, 
102, 110), and it would all slough out not later than three 
(3) months after treatment (R. 110,104), that is, the treat¬ 
ments being finished in the month of February, the necrosis 
and sloughing would occur not later than the first of June 
(R. 104). 

That the alcohol injected by physicians other than de¬ 
fendant was Gabriel’s Solution (R. 82); that Gabriel’s So¬ 
lution would and did cause the necrosis and sloughing com¬ 
plained of (R. 101,106). 

That any area necrosed (killed) and caused to slough 
out by X-ray radiation will not heal over (R. 119, 100,146); 
that the area around the ulcer which did necrose and slough 
out following the injection of alcohol and Gabriel’s So¬ 
lution has healed over with smooth skin, except for a very 
small spot in the center with no evidence of any cyst at all 
(R. 142, 145). 

That the X-ray treatment indicated by the record, de¬ 
fendant’s Exhibit No. 1 in evidence, was exactly the treat¬ 
ment administered to plaintiff and that the record thereof 
was made at the time the respective treatments were given 
(R. 117). That the X-ray reaction in the radiated field 
around the pilonidal ulcer should ordinarily heal in about 
six weeks, but that there is no way for any doctor to tell 
or determine how long it will take the pilonidal cyst ulcer 
area to heal. 

Statement of Points Relied On On Appeal 

(R. 8-10.) 

(1). The trial court should have directed a verdict for 
the defendant. 

The trial court should have entered judgment for de¬ 
fendant notwithstanding the verdict. 
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(a) . There was no evidence in the case that defendant 
gave to plaintiff “overdosages of X-ray current”, or used 
the X-ray apparatus “so as to expose him excessively”. 

(b) . There was no evidence of negligence on the part of 
the defendant. 

(c) . There was no evidence of any causal connection be¬ 
tween the treatment administered by the defendant and 
the conditions and injury complained of by the plaintiff. 

(d) . The positive evidence in the case was to the effect 
that the conditions complained of by plaintiff could not have 
been caused by the negligent acts charged. 

(2) . The trial court erred in refusing to grant defend¬ 
ant’s motion for directed verdict at the close of plaintiff’s 
case. 

(3) The trial court erred in refusing to grant defend¬ 
ant’s motion for directed verdict at the close of the entire 
case. 

(4) The trial court erred in refusing to grant defend¬ 
ant’s motion to set aside the verdict of the jury and the 
judgment in favor of plaintiff and enter judgment notwith¬ 
standing in favor of defendant. 

Summary of Argument. 

I. 

In a Case of Suit Against a Physician for Alleged Neg¬ 
ligent Treatment the Court and Jury Must Be Guided by 
the Competent Medical Testimony From Those Wit¬ 
nesses Qualified to Testify as to the Propriety of the 
Treatment Challenged and Its Effect. 

II. 

Even Though a Physician Negligently Uses Treat¬ 
ment That Is Incorrect or Improper He Is Nevertheless 
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Not Liable and Answerable in Damages Unless the 
Causal Connection Between Said Treatment and the 
Injury Complained of Is Affirmatively Proved. 

in. 

In a Malpractice Case Before Plaintiff Can Recover 
He Must Prove by Affirmative Evidence, First, That the 
Defendant Was Unskilled or Negligent; and, Second, 
That This Want of Skill or Care Caused Injury to the 
Plaintiff. If Either Element Is Lacking No Case Is 
Presented for the Jury. 

ARGUMENT. 

I. 

In a case of suit against a physician for alleged negligent 
treatment the court and jury must be guided by the com¬ 
petent medical testimony from those witnesses qualified to 
testify as to the propriety of the treatment challenged and 
its effect. 

The plaintiff, suffering from a pilonidal cyst on his spine 
(near the base thereof) which gave him trouble and fused 
up every now and then (R. 11), consulted the defendant 
physician, a specialist in X-ray therapy, for advice and 
treatment. 

The defendant diagnosed the condition as a pilonidal 
cyst, which is a condition that presents a trophic ulcer on 
the outside (surface), the cyst underlying the tissues and 
a communicating fistula tract or sinus through which the 
cyst erupted or discharged (R. 57, 58, 59) debris and sub¬ 
stances caused by the hair follicles and other substances 
at the site of the cyst. The testimony showed that when 
the cyst erupts and discharges through the fistula to the 
point where it breaks open the surface tissue it creates an 
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ulcer; that the ulcer area is then dead or necrotic tissue 
and that such was the condition of plaintiff’s back when he 
first visited the defendant for treatment (R. 59,116). 

The defendant, to kill and destroy the cyst, hair follicles 
and other substances which caused the ulcer, prescribed a 
course of X-ray therapy treatments more than half of 
which were administered by himself and the balance by 
associate physicians. The course comprised two series, 
the first series being four treatments, one each, on the 
12th, 13th, 14th and 16th of December, 1935; the second 
being eleven treatments, one each, on the 17th, 18th, 19th, 
20th, 21st, 22nd, 24th, 25th, 26th, 27th, 28th, of February, 
1936 (R. 157). The defendant testified that the record of 
treatments as admitted in evidence represented the exact 
treatment w T hich plaintiff received (R. 117). 

The defendant and two other physicians specializing in 
X-ray therapy and qualified as experts testified that the 
treatment represented by the record was correct, approved 
excellent treatment for the case and could not have caused 
the later necrotic condition in plaintiff’s back, which was 
charged and complained of as a basis for damages (R. 
100, 109, 117). 

The evidence showed that while the X-ray reaction should 
disappear or heal entirely in about six weeks, that no phy¬ 
sician could tell when the ulcer that was treated would heal 
(R. 104,106, 114). 

There was absolutely no word of evidence in the entire 
case that any other X-ray treatment was given, nor that the 
treatment given was incorrect or excessive or constituted 
excessive exposure as charged in the Complaint. 

The evidence of the qualified expert witnesses was to the 
effect that the defendant could not govern nor determine 
the time it would require for the ulcer to heal. 

It is respectfully submitted that concerning the above 
matters the only testimony upon which they may be deter- 
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mined is that of witnesses qualified as physicians and X-ray 
therapists. They are matters that only those skilled in the 
practice of medicine, specializing in and familiar with X- 
ray therapy, are qualified to testify. 

Sweeney v. Irving, 35 App., D. C. 61; 

Ewing v. Goode, 78 Fed. 442; 

Farrell v. Haze, 122 N. W., 197, 157 Mich. 374; 

Miller v. Toles, 150 N. W., 118, 183 Mich., 252; 

Goodman v. Bigler, 133 Ill., App., 301; 

Staloch v. Holm, 111 N. W. 264,100 Minn., 276; 

Moline v. Christie, 180 Ill. App., 334; 

Phebus v. Mather, 181 Ill. App., 274; 

Brown v. Goff e, 125 N. Y. S., 458, 140 X. Y. App., Div. 

353. 

The rule is one of law which certainly binds the conduct 
of the Court, as well as a Jury. If there is any difference 
of expert opinion, there would be a question for the Jury. 
On the other hand, where there is no difference of expert 
opinion, as in this case, the Court must be bound by the rule. 

Gunning v. Cooley, 281 U. S. 90. 

There was no competent evidence in the case from which 
it could be found that the treatment was excessive or im¬ 
proper, nor from which it could be found that the treat¬ 
ment caused the injury complained of. 

Dr. Shearer, a witness for the plaintiff, testified that 
when he saw the plaintiff’s back in 1937 (long after the 
X-ray treatment and long after the alcohol injection and 
sloughing) that he diagnosed the condition as resulting 
from X-ray burn; that said diagnosis was based upon his¬ 
tory given by plaintiff; the history given did not include 
the fact that alcohol injections had been made in the area 
treated by X-ray (R. 47). Dr. Shearer said, 

“I don’t know anything about the X-ray on a piloni¬ 
dal cyst” (R. 48). 
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Obviously, by such a clear admission, the witness dis¬ 
qualified himself as to being an expert, competent to prove 
the causal connection between the treatment and the condi¬ 
tion complained of. 

If no expert states that in his opinion the injury com¬ 
plained of came from anything defendant did or omitted to 
do, such injury cannot be considered. See, 

Miller v. Toles, supra; 

Farrel v. Haze, supra. 

In the case of 

Ewing v. Goode, 78 Fed. 442, supra, 

the Court expresses the requirements in such language that 
this Court and many others have consistently adopted it 
for clarity and accuracy. 

“Before the plaintiff can recover she must show by 
affirmative evidence,—first, that defendant was unskil¬ 
ful or negligent; and, second, that his want of skill 
or care caused the injury to plaintiff. If either ele¬ 
ment is lacking in her proof, she has presented no case 
for the consideration of the Jury. The indicated facts 
that defendant performed operations upon her eye and 
that pain followed and that subsequently the eye was 
in such bad condition that it had to be extracted, estab¬ 
lished neither the negligence and unskilfullness of the 
treatment, nor the causal connection between it and 
the unfortunate event.” 

Again the Court says that in the Federal Courts the 
rule is, according to their practice, 

“if the party having the burden submits only a scin¬ 
tilla of evidence to sustain it, the Court, instead of go¬ 
ing through the useless form of submitting the issue 
to the Jury, and correcting error if made by setting 
aside the verdict, may in the first instance direct the 
Jury to return a verdict for the defendant.” 
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The Court points out that it is not enough to show the 
injury together with expert opinion that it might have oc¬ 
curred from negligence and other causes and that when a 
plaintiff produces evidence that is consistent with a hy¬ 
pothesis that the defendant is not negligent and also with 
one that he is, his proof tends to establish neither. 

II. 

Even though a physician negligently uses treatment that 
is incorrect or improper he is nevertheless not liable and 
answerable in damages unless the causal connection be¬ 
tween said treatment and the injury complained of is affirm¬ 
atively proved. 

Ewing v. Goode, 78 Fed. 442. 

The above rule is repeatedly found in the decisions of 
this Court. The meaning is clear. A case of this char¬ 
acter is based upon two elementary charges, first, negli¬ 
gence or unskilfullness, and, second, that the want of skill 
or care caused the injury complained of. 

If either element is lacking in proof no case is presented 
for the consideration of the Jury. 

Cayton v. English, 57 App. D. C. 324, 23 F. (2d) 745; 

Wilson v. Borden, 61 App. D. C. 327, 62 F. (2d) 866; 

Hazen v. Mullen, 59 App. D. C. 3, 32 F. (2d) 394. 

It is not sufficient to establish a case for the Jury to 
consider, to show that following X-ray treatment the origi¬ 
nal ulcer in the back did not heal and that tissue in the 
area exposed to X-ray treatment surrounding the original 
ulcer became necrotic and sloughed out and that plaintiff’s 
back was in a painful and unsatisfactory condition, par¬ 
ticularly when the evidence showed that between the time 
the X-ray treatments were administered and the exposed 
tissue became necrotic and sloughed, other treatment in 
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the manner of injections had been administered in the same 
area, and that said injections would and did cause necrosis 
and sloughing. 

This Court, in the case of 
Wilson v. Borden, 61 App. D. C., 

quoted from 

Ewing v. Goode, 78 Fed. 

“When a plaintiff produces evidence that is consist¬ 
ent with a hypothesis that the defendant is not negli¬ 
gent, and also with one that he is, his proof tends to 
establish neither.” 

and again, 

“Plaintiff’s evidence may have tended to prove that 
her arm upon her discharge by defendant was in an 
unsatisfactory condition, but, assuming that it did, that 
would establish neither the neglect and unskilfullness 
of the treatment nor the causal connection between it 
and the unfortunate event.” 

The plaintiff’s own physician testified and proved that 
alcohol solution was injected into the area treated by X-ray 
(R. 65, 66, 82) and that the area of ulcer was larger after 
the injection, September 22, as disclosed by the picture 
which was taken in November or December (R. 84) and 
that alcohol solution if strong enough will cause such 
sloughing (R. 87) and that if enough was injected it would 
affect the entire area under discussion (R. 88), and that 
he did not know how many injections or how much was 
injected (R. 88), nor what percentage of alcohol was in 
the solution injected (R. 86). He testified that he had 
at one time looked up the matter, but had forgotten what 
percentage of alcohol was in Gabriel’s Solution. 

Certainly the testimony above referred to tended as 
strongly to prove that the injury complained of was caused 





14 


by alcohol injection as did any other evidence or inference 
from plaintiff’s evidence tend to prove that it was caused 
by excessive X-ray exposure. 

In other words, plaintiff’s evidence proved a hypothesis 
as favorable to defendant as against him. 

Upon that condition of the evidence, the plaintiff had 
no right to recover or even to go to the Jury. 

Wilson v. Borden, 61 App. D. C. 329, supra, and others. 

III. 

In a malpractice case before plaintiff can recover he must 
prove by affirmative evidence, first, that the defendant was 
unskilled or negligent: and, second, that this want of skill 
or care caused injury to the plaintiff. If either element is 
lacking no case is presented for the jury. 

Although this principal and rule of law is somewhat 
touched upon in discussion of Point II, we feel that it re¬ 
quires separate discussion, because of its particular appli¬ 
cation in this case. 

It may be said that defendant admitted to plaintiff’s wife 
that he gave excessive X-ray. She testified that in a tele¬ 
phone conversation, “He said, unfortunately that he had 
given Mr. Callahan too much burn”, (R. 73). However, 
the defendant denied ever talking to her on the telephone 
and denied that he had ever told her that he gave plaintiff 
too much X-ray (R. 117). 

Granting for argument’s sake that from all of the evi¬ 
dence reasonable men might infer that too much X-ray ex¬ 
posure was administered, nevertheless, only one element 
necessary to entitle the plaintiff to recover is thereby met. 
In addition, the plaintiff must prove that the condition com¬ 
plained of was caused by the said excessive exposure. 

This Court has frequently, as hereinbefore mentioned, 
quoted and adopted the language in the case of, 

Ewing vs. Goode, 78 Fed. 442, supra, 
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holding, that, in order for plaintiff to prove a case he must 
prove the second element by affirmative evidence; that it 
is imperative that plaintiff prove by a preponderance of 
evidence the causal connection between the negligence or 
unskilfullness and the injury complained of. The rule has 
been applied correctly and properly in numerous types of 
malpractice cases covering almost all types of medical 
treatment. This Court said in, 

Sweeney vs. Irving, 35 App. D. C. 63: 

“The evidence in this record justifies the finding 
that the use of X-ray in the diagnosis and treatment 
of human ills is recognized and practiced by the med¬ 
ical profession. Such being the case, we see no reason 
why a different rule should apply to practitioners in 
this line than is applied to other practitioners.” 

In the same paragraph the Court also said that an X-ray 
burn was not of itself evidence of improper treatment. 

As heretofore applied by this Court, the rule is not mis- 
takable. The application of the rule requires affirmative 
positive proof by direct evidence in the nature either of 
opinions of expert witnesses on hypothetical questions or 
by their direct testimony. 

The Court said in, 

Cayton vs. English, supra, 57 App. D. C. 324: 

“But one who seeks to recover against a physician, 
alleging lack of skill or negligence causing injury, has 
the burden of proving his averments.” 

It was admitted by the witnesses that overdosage of 
X-ray could kill or necrose tissue and apparently the theory 
of the trial justice was if overdosage could cause a result 
such as complained of, the Jury might find that the defend¬ 
ant did not give the treatment testified to and proved, but 
somewhat greater, and, go on from that point saying, if he 
gave greater treatment perhaps it did cause this injury. 
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The evidence did not justify such procedure. 

The entire expert evidence was to the following effect: 

(1) . The treatment given according to the record 
in evidence could not cause the necrosis. 

(2) . That the necrosis if caused by X-ray radiation 
in this case must appear in the entire area treated, a 
square 7 cm. by 7 cm. at one time, not later than ninety 
days from the date of treatment. (In this case that 
would have been four months prior to the alcohol in¬ 
jections.) 

(3) . The prolonged healing of the ulcer was beyond 
the control of the physician and of a duration not 
determinable. 

(4) . Necrosis caused by X-ray will not heal over; 
true X-ray burns do not heal. 

(5) . No substance should be injected in X-ray 
treated tissue; that injection of any substance is contra¬ 
indicated after X-ray exposure and that alcohol in¬ 
jections in this case would cause the necrosis and 
sloughing of the tissue around the original ulcer mak¬ 
ing a bigger ulcer. 

(6) . That the sloughing around the original ulcer 
was caused by alcohol injection and could set in within 
one week following the injection. (The record showed 
that the injection was September 22 and that thirteen 
days later, October 5, sloughing had developed, so that 
defendant had to cut away dead tissue with a scissors.) 

(7) . That the sloughed out necrosed area in this case 
had healed over almost entirely with smooth skin and 
no remaining evidence of the cyst. 
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The factual evidence from plaintiff showed: 

(1) . That the sloughing did not begin within ninety 
days and actually not until four months after the 
ninety day period; and that thirteen days after the 
injection of alcohol, sloughing had developed so that 
it was necessary to remove with a scissors much of 
the tissue. 

(2) . The picture introduced by plaintiff which is 
part of the record showed an area larger, following the 
alcohol injection than before and that the necrosis 
and sloughing was not at all the 7 cm. by 7 cm. square 
which had been X-ray exposed, but, on the contrary, a 
rough circular area much smaller. 

It is respectfully urged that on such state of the evidence, 
certainly a hypothesis favorable to the defendant is created, 
to-wit, that the alcohol injection caused the sloughing and 
necrosis complained of. 

The Supreme Court of the United States said, in, Gun¬ 
ning v. Cooley, 281 U. S. 90, supra: 

“When a plaintiff produces evidence that is con¬ 
sistent with a hypothesis that the defendant is not negli¬ 
gent, and also with one that he is, his proof tends to 
establish neither.’’ 

The trial court should have invoked this reasonable and 
correct rule and directed a verdict. 

It is further urged that on such state of the evidence the 
overwhelming "weight was clearly against establishing the 
causal relation between the alleged negligence and the in¬ 
jury. 

On the question of what character of destruction and 
damage the X-ray may cause to tissue of the human body 
and the results thereof, certainly the case must be controlled 
by expert qualified testimony. 
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The following questions present themselves in this case. 

When all of the expert witnesses tell the Court that X-ray 
radiation, if it causes necrosis at all, will cause it in the 
entire area treated, by what measure may the Court permit 
a Jury to determine that a lesser area was caused by X-ray 
radiation? 

When all of the expert testimony, as in this case, is to 
the effect that necrosis from X-ray radiation will be com¬ 
plete within ninety days after treatment, by wiiat measure 
may the Court permit a Jury to find that necrosis winch oc¬ 
curred four months after the ninety day period was caused 
by X-ray? 

WTien all of the expert testimony is that the necrosis 
wilich occurred after the alcohol injection w’as caused by the 
said alcohol injection, by what evidence or guide may the 
Jury be permitted to determine that it w^as not caused by 
the alcohol injection, but by X-ray given many months 
before? 

When all of the expert testimony is to the effect that true 
X-ray burns, i. e., burns causing necrosis, do not heal, and 
that the necrosed area in this case w’ould not heal if it w r as 
caused by X-ray, by what measure may the Court permit the 
Jury to find that X-ray did cause the necrosis, inasmuch as 
it had admittedly healed with smooth skin, leaving no evi¬ 
dence of cyst? 

We most respectfully urge, that, invoking the law dis¬ 
cussed in Point I, the causal connection in this case between 
the alleged negligence and the injury complained of could 
not possibly be established. There w*as no competent evi¬ 
dence from which the Jury could determine that the causal 
relation was established and, therefore, there w*as nothing 
for the Jury to pass upon. The Court should have directed 
a verdict for defendant. 
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As this Court said in, Wilson v. Borden, supra, 61 App., 
D. C., 327: 

“Where the evidence upon any issue is all on one 
side or so overwhelmingly on one side as to leave no 
room to doubt what the fact is, the Court should give 
a peremptory instruction to the Jury.” 

In this case a peremptory instruction to the Jury on the 
question of causal relation between the negligence and in¬ 
jury would require a verdict for defendant, because if plain¬ 
tiff fails to establish that causal relation he cannot recover. 

The Supreme Court of the United States said, in affirm¬ 
ing the judgment in this Court, in the case of, 

Gunning v. Cooley, supra, 281 U. S. 90, 

“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the Jury. The 
decisions establish a more reasonable rule. That in 
every case before the evidence is left to the Jury, there 
is a preliminary question for the Judge, not whether 
there is literally no evidence, but whether there is any 
from which a Jury can properly proceed to find a ver¬ 
dict for the party producing it upon whom the onus 
of proof is imposed.” 

and again, 

“The burden was upon the plaintiff to establish the 
negligence and injury alleged; and if the evidence 
failed adequately to support either element, defendant’s 
motion should have been granted. ’ ’ 

We submit that the Trial Courts should follow the lang¬ 
uage of such pronouncement of rules of law and give to that 
language the ordinary legal meaning with reference to the 
facts of the case in trial. We believe for instance that in a 
medical malpractice case with respect to matters of the 
character involved in the instant case, the words, “any upon 
which a Jury can properly proceed” must mean competent, 
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medical evidence, and, again, “if the evidence failed ade¬ 
quately to support” must mean if the evidence failed to in¬ 
clude competent, medical supportive testimony. 

The Jury could not properly proceed to find that X-ray 
radiation caused necrosis when the overwhelming weight 
of competent evidence was to the effect that alcohol injec¬ 
tion caused it. Neither could the Jury properly proceed to 
find that X-ray radiation caused a necrosis in an area which 
admittedly had healed over with smooth skin, when the over¬ 
whelming weight of competent evidence was to the effect 
that if the necrosis had been caused bv X-rav, it would not 
heal at all. Nor could the Jury properly proceed to find that 
X-ray exposure caused a necrosis which developed about 
seven months after X-ray exposure, when the overwhelm¬ 
ing competent evidence was that if X-ray causes necrosis 
it must appear within ninety days. Nor could the Jury 
properly proceed to find that X-ray radiation caused necro¬ 
sis in this case in a restricted area circular in shape, (the 
situs of alcohol injection) when the overwhelming weight 
of competent evidence was to the effect that if X-ray radia¬ 
tion caused the necrosis it would have been over the entire 
7 cm. by 7 cm. square area treated. 

Conclusion. 

In conclusion, it is respectfully submitted, that: 

(1) On the evidence in this case, governed by the ap¬ 
plicable rules of law discussed herein, the plaintiff failed 
in evidence adequate to support the negligence charge of 
excessive X-ray exposure. 

(2) That even though the Court find that such negligence 
as alleged might reasonably be found from all the evidence, 
still the plaintiff failed in evidence adequately to support 
and prove the causal connection between that negligence 
and the injury complained of. 
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(3) That the trial court erred in refusing to so rule and 
in refusing to grant defendant’s motion for a directed ver¬ 
dict and for judgment, notwithstanding the verdict. 

(4) That the judgment of the Trial Court should be re¬ 
versed and the action remanded to the Court below with 
directions to enter judgment for the defendant. 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 
Attorneys for Appellant. 
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STATEMENT OF CASE. 

The declaration alleged and the evidence tended to 
show that the plaintiff submitted himself to X-ray treat¬ 
ments for a pilonidal cyst, and that the defendant, Doc¬ 
tor Merritt, or his assistants, negligently subjected him 
to an overdosage of X-ray with the result that he re¬ 
ceived a severe burn with destruction of the tissue on 
the lower part of his back. By lay and medical testi- 
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mony it was developed that the condition of plaintiff’s 
back was due to a third degree burn, and it was ad¬ 
mitted by the defendant, Merritt, that when X-ray is 
properly administered there is no necrosis or destruc¬ 
tion of tissue, and that a third degree burn would cause 
necrosis- Doctor Merritt also admitted that on Octo¬ 
ber 5th, 1936, about nine or ten months after the plain¬ 
tiff was first subjected to X-ray treatment, plaintiff’s 
back at the place exposed to the X-ray was in an ad¬ 
vanced stage of necrosis but that said necrotic condition 
was not due to X-ray but to injection of Gabriel’s solu¬ 
tion into the area by Doctor Charles Stanley White dur¬ 
ing the month of September 1936. Doctor White and 
his assistant denied that any treatment given by them 
had changed or aggravated the condition of the plain¬ 
tiff’s back as it appeared when he first called on Doctor 
White on September 9th, and that there was no differ¬ 
ence between the condition on September 9th, and the 
condition on October 5th, on which latter date Doctor 
Merritt admitted that the portion of plaintiff’s back 
which had been exposed to X-ray was in an “advanced 
stage of necrosis.” The evidence also tended to show 
that Doctor Merritt had admitted to the plaintiff in 
July of 1936 that he had burned out all the pilonidal 
cyst, and “what he had to do was to heal up the atrophic 
ulcer caused by that burn,” and that he admitted to the 
plaintiff’s wife that he had given the plaintiff too much 
X-ray. 

The defendants, of course, offered evidence which 
they considered tended to show that the treatment given 
to the plaintiff was proper treatment and that the ne¬ 
crotic condition of his back was not due to an overdos¬ 
age of X-ray. In the argument specific reference will 
be made to the record testimonv in dealing with the 
question as to whether or not there was sufficient evi¬ 
dence to take the case to the jury. 
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QUESTION INVOLVED. 

Statement of points relied on by appellant, the sum¬ 
mary of argument, and the argument, all come down to 
one question—Was there sufficient evidence in the case 
to warrant its submission to the jury ? 

ARGUMENT. 

The Evidence Was Such as to Compel the Submission 
of the Case to the Jury. 

It is confidently submitted that there was never a 
clearer case for a jury than the one shown in the 
record herein. Counsel do not consider it necessary 
to refer to the authorities dealing with the ques¬ 
tion of when a case should be submitted to a jury, 
or a verdict directed. The authorities all agree, that 
whenever on a consideration of all the testimony, rea¬ 
sonable men might disagree, the Court must submit the 
issue to the jury for determination. We deem it, there¬ 
fore, sufficient to briefly point out to the Court the is¬ 
sues of fact clearly developed by the testimony which 
called for consideration and determination by the jury. 

1. Plaintiff, after describing the X-ray treatments 
and their effect upon him, testified that in July, 1936, he 
spoke to one of the defendants, Doctor Merritt, ex¬ 
pressed his fear that the portion of his back which had 
been subjected to X-ray treatments had become can¬ 
cerous, and Doctor Merritt said, “he had no fear of 
that at all, that he had burned out all that pilonidal 
cyst, and what he had to do was to heal up the atrophic 
ulcer, caused by that burn.” (R. 14.) Doctor Merritt 
denied making such a statement. (R. 117.) 

2. Mrs. Callahan, plaintiff’s wife, testified that about 
the first of July, 1936, she talked to Doctor Merritt, one 
of the defendants, over the telephone, told him how wor- 
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ried she was about her husband’s condition and how he 
had been suffering and that Doctor Merritt said that 
“unfortunately, he had given Mr. Callahan too much 
burn, but he would be all right,” (R. 73) and “unfor¬ 
tunately, lie had given him too much X-ray.” (R. 77.) 
Doctor Merritt denied that he had made such a state¬ 
ment to Mrs. Callahan, and denied that he had ever 
talked to her over the telephone about her husband’s 
condition. (R. 117.) 

3. Doctor Joseph P. Shearer, a surgeon, who grad¬ 
uated from Johns Hopkins in 1917, and who had been 
practicing his profession in Washington since 1922, tes¬ 
tified that he examined plaintiff’s back on the 5th day 
of February, 1937, and found an open wound at the 
base of the spine approximately two inches in diam¬ 
eter; that he obtained a history from the plaintiff as to 
the X-ray treatments that he had received for a cyst at 
the base of his spine, and the condition had developed 
after the treatments; that the open part of the wound 
had dead tissue in it, and that in his opinion the condi¬ 
tion of the plaintiff’s back was due to a third degree 
X-ray burn, that there was necrosis in the depth of the 
wound, (R. 46, 47, 48) and there was no cyst remaining 
at that time. (R. 143.) Doctor Merritt, one of the de¬ 
fendants, admitted that the condition he found in the 
plaintiff’s back on October 5th, 1936, was definitely 
necrosis, but said that that necrosis was due to treat¬ 
ment that he got from Doctor White during the month 
of September, 1936, but he also admitted that if there 
was a third degree burn, that would have caused the 
same condition of necrosis. He was then asked: 

“Q. The sort of burn Dr. Shearer described 
would cause that necrosis ? 

A. He made a very accurate description; yes, sir. 
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Q. You are the only one who subjected him to 
X-ray treatment that would cause a third degree 
burn ? 

A. I wouldn’t admit that. 

Q. You are the only ones ? 

A. Only ones so far as I know. 

Q. With X-ray? 

A. Yes, sir.”* (R. 58.) 

4. Doctor Merritt, one of the defendants, who had 
given, directed, or supervised the X-ray treatments to 
which plaintiff was subjected, testified that the condi¬ 
tion of the plaintiff’s back after he had been to see Doc¬ 
tor Charles Stanley White, was such as indicated ne¬ 
crosis. 

“Q. Well necrosis is one of the conditions to 
guard against in giving X-ray; isn’t it? 

A. Certainly. 

Q. And an overdose of X-rav will cause necrosis ? 

A. It will.” (R. 54.) 

He then stated that the condition of necrosis which he 
found in October, 1936, was due to the treatment, injec¬ 
tion of Gabriel’s solution, that the plaintiff got from 
Doctor White, during the month of September, and not 
to X-ray treatments. (R. 54 and 55.) 

Doctor White first saw the plaintiff on September 9, 
1936, and examined his back at that time. He testified 
that there was no difference in the condition of the 
plaintiff’s back between September 9th, and October 
5th, 1936; that the injection of Gabriel’s solution did 
not dissolve any of the tissue, and he did not do any 
operating or cut anything or remove anything. (R. 66- 
67.) 

5. Doctor Merritt testified that X-ray treatments will 
not destroy tissue “if properly administered.” (R. 56.) 
Doctor Shearer testified that practically a year after 
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plaintiff had had the X-ray treatments there was an 
open wound in his back two inches in diameter, and it 
had “dead tissue in it.” 

6. Doctor Charles Stanley White described the con¬ 
dition of the plaintitf’s back on September 9th, 1936, 
as showing a hollow place with a lack of tissue one inch 
by three-fourths of an inch; and he sent the plaintiff 
back to Doctor Merritt to have an X-ray picture taken 
of the lower end of the spine, and he put down a diag¬ 
nosis of an infected area, “X-ray burn”, and a question 
mark after it; that he talked to Doctor Merritt about 
getting some salve for treatment of X-ray burn, and 
then wrote to Doctor Collins in Maryland to find out 
whether he could get the stuff or salve for X-ray burns, 
and that upon hearing from Doctor Collins he turned 
this letter over to the plaintiff so that he could get the 
salve and apply it. (R. 66, 67, 68.) He further testi¬ 
fied, as did his assistant, Doctor Lloyd J. Collins, that 
the injection of Gabriel’s solution did not have any 
effect on the plaintiff’s back, or cause any destruction 
or dissolution of tissue, and that the back was the same 
after the injection as when he first came to see him on 
September 9th. (R. 65, 66 and 83.) 

Doctor Merritt, as heretofore pointed out, by his tes¬ 
timony, took issue with Doctors White and Collins, and 
endeavored to make it appear that a condition which he 
admitted would be produced by an overdosage of X- 
ray was in fact produced by Doctor WTiite’s injection 
of Gabriel’s solution. (R. 54 and 55.) 

7. Doctor William P. Hynes, X-ray Specialist, in 
charge of X-ray treatments at Mt. Alto Hospital, was 
called as an expert witness by the defendants. After 
testifying that the treatment shown by the chart which 
had been marked defendants’ exhibit Number One, was 
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proper treatment for a pilonidal cyst, he stated that the 
intensity of the X-ray would be greater in the center 
portion of the field than in the margin, and that the 
break down of the tissue would not be equally around 
the field (R. 109, 110, 111); that necrosis that was the 
result of a burn would not show up until more than 
three months after the treatment (R. 112); that if a 
normal X-ray dosage is given the condition of the pa¬ 
tient’s back w T ould not be very painful, it would not be 
necessary to give him drugs or narcotics to relieve pain, 
but if there is X-ray burn due to an overdose of X-ray, 
and there is an ulcer formation that the patient goes 
through a very painful experience (R. 113); that if 
there is a normal dosage the condition is no more pain¬ 
ful than a severe sunburn, and it would heal up with¬ 
out anything at all, and that it would heal up entirely 
within six weeks. (R. 114.) 

“Q. Now assuming that he got a normal dosage 
for the treatment of this pilonidal cyst and the cyst 
was destroyed, treatment was successful, and there 
was not any burn—whether you want to call it that 
or not—due to overdasage; liow long would it take 
the entire area to heal up, including the opening 
where the cyst was ? 

A. Six to eight weeks. 

Q. Six to eight weeks ? 

A. Right.” (R. 116.) 

In the light of the above testimony of this expert, it 
is interesting to note that the X-ray treatments given to 
the plaintiff began in December 1935, and ended on Feb¬ 
ruary 28th, 1936, as shown by defendants’ exhibit Num¬ 
ber One (R. 157); that plaintiff’s wife began to dress 
his back after the X-ray treatments were ended, and “a 
lot of skin at that time was sloughing away, and there 
was quite a hole in his back at that particular time (R. 
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78); that on September 9th, 1936, Doctor Charles Stan¬ 
ley White examined the plaintiff’s back and found an 
ulcer there, lacking tissue, a hollow place which was 
one inch by three-fourths of an inch, and he diagnosed 
it as “an infected area and X-ray burn, and a question 
mark after it” (R. 63 and 65); that the condition which 
Doctor White found on September 9th was the same 
as the condition on October 5th, 1936, according to Doc¬ 
tor White’s testimony (R. 66); that the condition on 
October 5th, 1936, was an advanced stage of necrosis 
which could be the result of a third degree X-ray burn, 
according to the testimony of Doctor Merritt, but in 
this case, he contended it "was caused, not by X-ray 
burn but by the injection of Gabriel’s solution by Doc¬ 
tor White (R. 56-58); that in February, 1937, Doctor 
Shearer found an open wound approximately two 
inches in diameter with some dead tissue in it, and he 
diagnosed the condition as due to third degree X-ray 
burn. That in February, 1937, there was an ulcer be¬ 
tween two and three inches in size which had been ne¬ 
crosed, and dead tissue had sloughed out, according to 
testimony of Doctor Halley, a witness called by the de¬ 
fendants (R. 94-95); that at the time of the trial of this 
case in February, 1940, practically four years after the 
treatment by X-ray there was, according to Doctor 
Shearer, who testified after the plaintiff’s back had 
been exhibited to the jury, an area about one and one- 
half inches in diameter, in the center of which was a 
place about the size of the end of the Doctor’s finger, 
which he believed “is broken down” and there was a 
scab over it; that there was no cyst remaining in the 
area, and there was no cyst in the area when Doctor 
Shearer examined him in February, 1937; that the area 
would have a tendency to break down, that he expected 
that the area would completely heal but that it would 
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have a tendency to break down again, and “from my 
observation and what I know of these conditions subse¬ 
quent to X-ray, I think that it can heal just as this 
man’s is now.” (R. 152,143,144.) 

Doctor Joseph F. Belair, called as an expert by the 
defendants, testified that if there was a hole in the 
plaintiff’s back two and one-half by three inches round, 
fourteen months after the first treatment, where dead 
flesh had sloughed away, and was still moist, that would 
be an indication of an overdosage. 

“Q. Assuming there had been no intervening 
treatment by any other agency, such as injection of 
anything, if you found that area or dead flesh 
sloughed away, and still moist, fourteen months 
after the first treatment, it would indicate an over- 
dosage? 

A. Assuming all other factors in the case w*ere 
normal; Yes.” (R. 105.) 

It thus appears from the foregoing outline of the 
evidence, and the comparison of the testimony of the 
various witnesses, that the defendants’ attempt to make 
it appear that the condition of the plaintiff’s back w T as 
not due to an overdosage but to the action of Doctor 
White in injecting Gabriel’s solution, failed entirely, 
or at least it was for the jury to say whether plaintiff 
suffered injury from the negligent treatment of the 
defendants, or from the injection made by Doctor 
White. As heretofore pointed out the defendant, Doc¬ 
tor Merritt, admitted that the necrotic condition of the 
plaintiff’s back on October 5th, 1936, could have been 
caused by an X-ray burn but he contended that in this 
case it w’as due to Doctor White’s treatment. Recall¬ 
ing that Doctor Merritt testified that if X-ray is prop¬ 
erly administered it will not destroy tissue or cause 
any necrosis, and the only reaction would be a burn 
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like sunburn, it is interesting to note that the expert 
called by the defendants, Doctor Hynes, testified that 
an injection of Gabriel’s solution would not cause a 
breaking down or necrosis but would aggravate any 
necrosis already there. 

“Q. What would the effect of Gabriel’s solution 
be if injected into the edges of the area ? 

“A. I said I thought it would aggravate the con¬ 
dition. 

“Q. What do you mean—aggravate any necrosis 
already there ? 

“A. Right; and have a tendency to break down 
—hasten it.” (R. 115.) 

Of course, common sense tells us that doctors would 
not leave dead tissue in place, and they would surely 
remove the dead tissue by surgical or other means. 
Hence it appears from Doctor Hynes’ testimony that 
if the injection of Gabriel’s solution by Doctor White 
did anything it simply hastened the removal or break¬ 
ing down of necrotic tissue, or tissue which was already 
killed. In fact on October 5th, 1936, the defendant, 
Doctor Merritt, recognizing the desirability of remov¬ 
ing dead tissue cut some of it away with scissors. (R. 
42.) 

CONCLUSION. 

A review of the record in this case clearly establishes 
by the testimony of the defendant, and his own wit¬ 
nesses, that in October 1936, ten months after the X-ray 
treatments were begun, there was a necrotic area in the 
plaintiff's back that could have been caused by an over¬ 
dosage of X-ray or a third degree X-ray burn; that if 
X-ray treatments are properly administered there will 
be no necrosis or destruction of tissue, and if the treat¬ 
ment for pilonidal cyst is successful and the cyst de- 
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stroyed by a proper dosage the entire area would clear 
up in from six to eight weeks and be completely healed, 
that the effect on the patient would be no more than the 
reaction from a case of sunburn, and there would be no 
necessity to give the patient narcotics for the relief of 
pain. In contrast to the effect resulting from a proper 
dosage as outlined above, the effect on the plaintiff in 
this case was excruciating pain requiring constant in¬ 
jection of habit forming narcotics and a necrotic area 
about two inches in diameter which had not completely 
healed four years after the treatments were adminis¬ 
tered. That the effect on the plaintiff was due to an 
X-ray burn from the negligence of the defendants is 
established not only by the results but by the positive 
testimony of eminent surgeons called by the plaintiff 
and the admissions of one of the defendants and other 
witnesses called by them. It w r ould have been surpris¬ 
ing, in view of the record in this case, if the jury had 
returned a verdict for the defendants. But, on any 
view of the record, taking the testimony in the light 
most favorable to the plaintiff, there was evidence 
tending to prove negligence and resultant injury, and 
the action of the Court below in submitting this ques¬ 
tion of fact to the jury was right, and should be affirmed. 

Respectfully submitted, 

Henry I. Quinn, 

637 Woodward Building, 

Raymond S. Norris, 
McLachlen Bank Building, 
Attorneys for Appellee. 




